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THE LEGISLATURE AND THE DRAFTSMAN 


Whin President Butler invited me to give a oourse of 
lectures on the Carpentier foundation, be told me that there 
is at the present time a great amount of interest in the 
United States on the subject of bill drafting and improve^ 
ment in the form of statutes ; that your leg^atures ajre slow 
in accepting the suggestion of seeking technical assistance 
in the preparation of statutes ; euid that you have little exact 
information, and still less experience, upon which to determine 
the best method of organising and conducting expert draft- 
ing service. I have heard the same thing from other murces. 
For instance, I have heard a good deal about what has been 
dime by Dr. McCarthy and his friends in Wisconsin, and I 
am indebted to Mr. Herbert Putnam, your Librarian of 
Congress, for a most useful memorandum on bill drafting 
and le^lative reference bureaus, and to him and to Mr. 
ParldnBon of the Legislative Drafting Research Fund, and 
to Mr. David Thompson, for some very interesting reports 
and other documents relating to the agencies which have 
been established or proposed for the drafting of le^slative 
measuree, and also for the collection and provisioix of ma- 
tedals required for the purpose of legislation. And 1 gather 
from these documents that in the opinion of some competent 
authOTitiee useful hints may be derived by your legislators 
fmm the legidstive experiences of other countries, including 
EngUnd. Now I happen to have bad ' a good deal of ex- 
perience in the craft of drawing legislative measures, for 
a 1 
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Whsn President Butler invited me to gire a course of 
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For instance, 1 have heard a good deal al)out what has been 
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am indebted to Mr. Herbert Putnam, your Librarian of 
Congress, for a most useful memorandum on bill draftinj^ 
and legislative reference bureaus, and to him and to Mr, 
Parkinson of the Legislative Drafting Research Fund, anci 
to Mr. David Thompson, for some very interesting report^ 
and other documents relating to the agencies which hav^ 
been established or proposed for the drafting of legislative 
measures, and also for the collection and provision of nuc- 
terials required for the purpose of legislation. And I gath^j* 
from these documents that in the opinion of some compeiei^t 
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from the legislative experiences of other countries, includiir^ 
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perience in the craft of drawing legislative measures, f«pr 
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THE MECHANICS OF LAW MAKING 


I h«ve held in tny time the poste of parliamentary oounael 
Or government draftsman in England, and of law member 
of the Governor-general ’h Council in India. And, remember- 
ing a« 1 do the grt‘at kindneee which I have alwa}’B received 
from your countrymen when I have applied to them for 
information almut their institutions, I felt it almost incum- 
bent on me as a duty to accede to President Butler’s request, 
and to endeavour Ui place at your disposal such results of my 
special experience, an<l such special knowledge acquired in 
the pra«’tice of my craft, as might possibly be of service to 
you. If you care to lisU’n to what ran lie said by a veteran 
draftsman on hLs sjx'cial subject, I shall lx; grateful for your 
patience and forlx-arance. 

I had thought at one time of entitling my lecturee “The 
Making of Laws.” But I came to the conclusion that this 
would lx; too ambitious a title, and might be misleading. 
It might suggest the names of the great law-givers of the 
world — historical or mythical — such as Hammurabi, 
Moses, Lycurgus, Solon, Justinian, Napoleon. It is not of 
such high themes that I propose to discourse. My aim is 
much roort! modest and practical, and it is in order to indicate 
the limitations of my subject that I propose to describe it 
as the Mechanics of Law Making. 

It is always useful to compare our institutions with those 
of other countries. From such measure of success as our 
neighbours have obtained we may derive instruction and 
encouragement ; from their failures we may derive cautions 
and Warnings, and also consolation. In any case we obtain 
a justcr and more complete notion of what we might to aim 
at, bow we should set to work, and how much, in this im - 
perfsct world, we may reasonably hope to effect. The best 
I can do for you is to give you some of the results of my 
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special knowledge and experience, and leave you to draw 
such inferencefl as may appear to you to be usefully applicable. 

But before doing so I must utter some words of warning. 
The conditions of legislation in England are 'very different 
from the conditions of legislation in the United States, 
whether in Ck^ngress or in the Stat«' legislaturt*s ; and it is 
only with many doubts, qualifications, tuid n*f«.»rvations that 
one can venture to apply Englush experience' to Ajnerican facts. 

Among the many differences, two stand out with special 
prominence. The first diffeit nie aris<‘s from the limitations 
on the powers of your legislatuit's. The Parliament at West- 
minster is sovert'ign in a sense in which no A.merican legis- 
lature, whether Congros-s or a State legislaturo, is sovereign 
Parliament, some sagt' of the law' is supiKtHtnl to have said,— 
sayings of this kind are- usually attributed to CToke,— Parlia 
meat can do anything vxapi ium a man into a wo man 
There are a great many things which Parliament would noi 
venture to do, would not think of doing, would lie far to< 
sensible to attempt. But there are very few things, if any 
which a court of law could prevent it from doing. 1 am no 
aware of any case in which an Act of our t*arliaraent ha 
been declared invalid by a court of law. It would be ver; 
difficult to find or suggest any ground on which its invalidity 
could be successfully urged. People soinetirnes talk about 
an Ekglish Act as being unconstitutional. M^'hat we mean 
in England by ‘unconstitutional’ is sometliing which, in 
our opinion, is not in accordance with th.e fundamental 
principles of our constitution. But the adjective is often 
used merely as a political epithet indicating ilisapproval, on 
grounds which may or may not be weighty. And, in any 
case, it has no legal connotation; it signifies nothing of 
which our courts of law could take cognizance. 
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In thi* country the word haa a very different aignification, 
and you are all familiar nitb cases in which an American 
statute has been declared by a competent court to be invalid, 
and has thereby Ixen deprived of its legal effect. This is, 
of course, Ijecause the iwwcrs of your legislatures are legally 
limited by tlw' constitution of the Unitt‘d States, and by the 
constitutions of the ec-veraJ Stab‘8 which the legislatures 
represent. Those who frame and take part in passing your 
laws have constantly to Ix'ar these constitutions in mind, 
just as those who prepare and make bye-laws and statutory 
rules in England have to Ix-ar in mind the limitations on the 
powers which arc In-ing cxerci.serl. If they failtsl to do so, 
they would find their lalsjurs friustraterl by the legitimate 
action of the courts. English courts can and sometimes do 
drive a coach and four through an English Act by discovering 
and dr'claring authoritatively that it means something 
different from what it is suppovsed to mean. But this is 
a prow'ss of interjrrctation, not of disallowance. Its exercise 
may show that the legislature has not used its powers in 
such a way as to rtjnder its meaning dear. It does not show 
that the legislatun.' has exce<*ded it.s powers. These are 
two different things. The draftsman of an American statute 
has to guard against two risks, that of its being misinter- 
preted and that of its being disallowtxl. The draftsman of an 
English Aet has only to guard against one of these risks. 
But that risk alone is enough to ta.sk seriously his knowledge, 
his accuracy, and his pow'ers of expression. By misinter- 
preted 1 do not mean wTougly interpreted — that would be 
a reflection on the judges — I only mean interpreted in a 
sense different from that intended or supposed by some of 
the authors of the measure. 

TTie British Parliament, then, is soverei gn . The United 
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States Congress and the l<^latures of the several Stalfa 
are not sovereign. The powers of your legislatures are, as 
you know, and, as an Englislunan soon discovers, defined, 
limited, and restricted in many ways by law, and J^ ten- 
dency of your modem State constitutions apparently is to 
multiply and increase these limitations and restrictions, to 
exclude many matters from the comjietency of the. legis- 
lature, to limit the duration and frequency of legislative 
sessions, and, in some cases, to transfer powers from the 
elected legislature to the general l)ody of electors by such 
devices as the initiative and the refertmdum. In the United 
States the courts are charged not only with the duty of in- 
terpreting laws made by the legislatun's, but also with the 
duty of determining the v’alidity of laws so made, of deciding 
whether any particular law so made i.s, or is not, within the 
competency of the legislature which marie it or affected to 
make it. Thus, for instance, in the United States the validity 
of an Income Tax Act may be, and has been, questioned in 
a court of law. In England the effect of an Income Tax 
Act is often questioned in a court of law, but the validity 
of the Act could not be so questioned. Since I began to 
put together the notes for these Iecture.s I have come across 
a useful and suggestive little book by Mr. Chester Lloyd 
Jones,' and I observe that the first part has for its heading 
“Limitations on Legislative Action.” Now in my country a 
heading such as this would be needed in a treatise on bye-laws 
or statutory rules, or in a treatise on legislation in British 
India, or in one of our great self-governing dominions where 
the powers of the legislatures are limited and defined by 
written constitutions. But it would not be needed in a 

‘SUatuU Law Making tn tfw United Statee, Boston. The Boston Book 
Comiwiiy. 1912. 
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treatise on En«li«h statute law. The legislative powers of the 
British Farliaraent are unlimited ; at least they are not limited 
by law. 

Let me give an illustration of the differences between 
the powers of the Parliament at Westminster and the powers 
of the legislature.s in the I'liitisl Stab's. I learn from Mr. 
Lloyd Jom's’s iKwk that wveral of your legislatures have 
paaswl statutes alsiuf what he calls “Title Requirements,” 
statub*M of which the object is to prevent the inclusion of 
multifarious rnatU-rs in the same law, and the inclusion in 
any h-gislative nwasure of provi.sions incongruous with its 
descriptive title, ttur eighteenth century statute book con- 
tains some bad sjn'cimens of what usetl to be called “ hodge- 
podge .\rts,” Acts containing a number of miscellaneous 
enactments huddled together without reference to their 
congruity. For instance, a Window’ Tax Act of 1747 con- 
tains a section declaring that all existing and future statutes 
which mention F^ngland are also to extend to Wales and 
Berwick upon Tweeti, though not particularly named.* Now 
such monstrosities as these no longer deface our statute 
book. But their n*currcnce has i)een prevented, not by 
statute, but by our rules of parliamentary procedure, by 
improvements in our parliamentary practice, and by the 
vigiliince of the authoritiw of the House of Commons; that 
is to say. of the Sps'aker and the chairmen of committees, 
acting with the advice Kn<l assistance of the officers of the 
House. If the House should be of opinion that the subject- 
matter of a bill would be more properly dealt with by two 
or more bills, it would direct that the bill be divided ac- 
cordingly. If the Speaker should come to the conclusion 

I Thi* asetion still Rumvra, aad i* the sole •unrivor uiong ttM itfoviiioiM 
of the Aet iaUi whieh it lound ita wajr. 
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thiA s particular provision in a bill falls outside the proper 
scope of the bill as indicated by its title and general character, 
he could, under his authority, stop the further progress of 
the bill. If the Speaker should think that the title of a bill 
is insufficient or inappropriate, he might suggest its amend- 
ment at the proper stage. And such amendments are not 
infrequently made, without the intervention of the Speaker 
or any other authority, when the measure in question is 
restricted, extended, or otherwise altered in the course of 
parliamentary discussion. If, as frequently happens, the 
Speaker or a chairman of a committee is of opinion that 
a suggested amendment or new clause is outside the proper 
scope of the bill, he will nile it out of order and not allow it 
to be proposed. 

But, in England, when a bill has been passed and has 
become law, there can be no question of its invalidity 
on the ground of misdescription. Such a question could 
not be raised before our courts. The courts would hold 
that the question of misdescription, or of the propriety or 
impropriety of including a particular provision in a particular 
Act, is a question which the legislature must settle, and must 
be presumed to have settled, and was not one for the courts 
to decide. Our courts would know that there is nothing 
of which our House of Commons — I speak of that House 
as the predominant partner in our legislature — that there 
is nothing of which our House of Commons is more jealous 
than of its autonomy, of its exclusive power to regulate its 
own practice and procedure without any interference by any 
external authority. This jealousy recently received a con- 
spicuous illustration in the discussions on a recent Act, 
about which we have heard, are still hearing, and are likely 
to bear a good deal in En^and, and about which you have 
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doubtleau heard nomothlng over here. I mean the Parliament 
Act of 19p. That Act regulates the relations between the 
two Houses of Parliament. It draws a distinction between 


what it calls money bills, a term specially defined, and other 
bills, and enacts that a money hill, unless assented to within 
a limit(Kl time by the House of Ix)rds, and any other bill, 
after having passed thm* times by the House of Com- 
mons in three successive w-ssions, and after a specified in- 
U>rval. may Ik* presented for the royal assent, and become 
law without the concurrence of the House of Lords. But, 
it was asked, when the measure w’as under discussion, 
who was to detennine what was a money bill ? And 
pib was to decide whether llie stages required by the 
i^et had lieon duly passed and whether the formalities re- 
qi^ped by the Act had been duly observed ? Several ex- 
■iWStd authorities, including the courts of law, were, as was 
natural, suggt'sted for this puiqiose. But the House of Com- 
mons would have none of them. It is for the Speaker of 
the House to determine and certify' under the Act whether 
a bill is, or is not, a money bill. It is for the Speaker to 
determine and certify, in the ease of other bills, whether the 
provisions of the Act have been duly* complied with. And 
the certificate of the Speaker is to be conclusipl, and is not 
to be questioned in any court of law. Nor^does the Act 
go into details as to the procedure to be observed in passing 
these bills through the House of Commons. All such matters 
are to be determined by the House itself. There could not 


be a stronger instance of the assertion by the House of 
Commons of its paramount and exclusive autonomy. 

This sovereignty of Parliament is one important difference 
to be always borne in mind in comparing American legis- 
latures with the British Parliament. Another and perhapa 
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even more important point of difference is the sharp line 
of distinction which you draw in the United States, but 
wluch we do not draw in the United Kingdom, between the 
functions of the l^pslature and the functions of the executive ; 
the mode in which and the extent to which the theory or 
doctrine of the separation of powers — a doctrine for which 
we are indebted mainly to Montesquieu — is applied by 
and forms an integral part of your constitution. In Finland 
the prime minister and the members of his cabinet, the lead- 
ing ministers of the Crown, who represent the executive 
power, always are, and practically must be, members of 
the legislature. In the United States neither the President, 
nor any member of his cabinet, can be a member of Congress. 
In England all the more important bills, and an enormous 
proportion of those which become law, are introduced by 
some member of the government, by some one who site on 
the Treasury bench, and are carried through Parliament 
on the responsibility of the government, by means of the 
authority and influence which the government exercises, 
and by use of the large share of parliamentary time to which 
the government is entitled. These bills are called govern- 
ment bills as distinguished from private members’ bills. 
It is with this class of bills, and with this class only, that the 
Elnglisb government draftsman, the parliamentary counsel 
to the Treasury, who holds the oflBce which I once held, is con- 
cerned, except when he is called upon, as he occasionally is, 
to criticise the form of private members’ bills and to mould 
into better shape such of them as are given a helping hand by 
the government, on condition of accepting any amendments 
which the government may consider necessary. But in the 
legislatures of the United States there is no Treasury bench, 
there are no government bilb. Every bill b what would be 
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to criticise the form of private members’ bills and to mould 
into better shape such of them as are given a helping hand by 
the government, on condition of accepting any amendments 
which the government may consider necessary. But in the 
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ciJImI in Ekigland a private meml^er’a bill. No doubt, a 
prmirlcnt or governor who combiner political tact and judg- 
ment with forcT of character can, by the exercise of personal 
influence, do a great deal to shape the course of legislation. 
But, technically, I suppose, all that he can do is to rec- 
ommend legislation on a particular subject, or to suggest 
informally the exjx'diency of amending in a particular 
direction legislative measures prtiposed, or to exercise his 
limited power of vcUj over measures which meet with his 
disapproval either in form or in sulwtance. And even 
th(*e powers of intervc'iition aif, I understand, apt to be 
looked uimn with some amount of jealousy and suspicion, 
as encroachments by the executive on the proper func- 
tions of the legislature. Cabinet government, as it is un- 
derstood and practised in England, is based on the close 
cooperation, interaction, and interdependence of the legis- 
lature and the ('xecutive. Presidential government, as it 
is understiKxi and practised in the United State*, is based 
on the sc'paration and inde^iendenct* of the legislature and 
the executive. I^u'h system has its advantages and dis- 
advantages. The diffen-nct*s lx*tween them aflfect legisla- 
tion in every fonn anti at every stage. 

These two differenct\s, first, the sovereignty of Parliament 
as compared with the limited powers of American legislatures, 
and, secondly, the co-operation of executive and legislative 
functions in Eingland as compared with the separation be- 
tween the legislature and the executive in the United States, 
are perhaps the most cardinal differences between English 
and American methods of legislation. There are other 
differences, also, on some of which I may have to touch here- 
after, and at some of which I shall glance at this stage. 

One of them is the distinction which is drawn at West- 
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Biinster, but which is not drawn, or at all ewnts is not drawn 
in the same way or to the same extent over here, between 
what we call public bills and what we call private bills. We 
recognise the distinction very clearly in our legislative pro- 
cedure. The precLse point at which the i)oundary line is to 
be drawn between the two classes of bilLs is not always quite 
easy to determine, but the distinction of principle is clear 
enough. The obji'ct of a public hill, a.s we^u-se the term, is 
to alter the general law. The object of a private bill is to 
alter the law relating to some particular locality, or to confer 
rights on, or relea.se from liability, some particular person 
or persons. The procedun* for pas.sing private bills ' differs 
materially from the procedure for pas.sing public bills and 
the distinction lietwinui the two classes of measures is itic- 
ognised also in our classification of statutes. A public bill, 
when it becomes law, is placed among our public general 
Acts. A private bill, when it Incomes law, is placed in the 
volumes containing local and |)er8onal Acts. 

Another difference, which also strikes an Englishman very 
forcibly when he looks at a collection of American statutes, 
is that you regulate by statute, by din^ct action of the 
legislature, a vast numlier of matters which we should leave 
to be regulated by executive action, by administrative orders, 
by orders in council, or by what we call provi.sionaI orders 
and statutory rules ; that is to say, orders and rules which 
are made by executive authorities und<*r powers delegated 
by the legislature, and which in some cases require approval 
or confirmation by the legislature before they can take full 
effect as law. Of course this difference is very closely con- 
nected with the separation which you make between legis- 

* On thin procedure see Mr. Bryce's sddress to the New York Bar 
Aaaociation, printed in his Uniatrntv and Hutor^cai Addrttttt. 
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and executive powers. Your legisl&tureft, heving 
been warned off the province of the executive, are conetanilyt 
at ieset so it Heema to ua, trespaasing over the boundariee 
of that province. Our executive, you might perhaps reply, 
is constantly taking upon itself functions which belong to 
the legislature. I do not say that our way U the best, but 
it certainly does present some undeniable advimtages. 
This subject, the subject of delegated legislative powers, 
is one to which I shall return hereafter. 

I have r<'fem>d to the diasatisfaction which is alleged to 
exist with the form of your statute law. Dissatisfaction 
of that kind is by no means confined to the United States. 
It exists, and has found vigorous expression, not only in 
the United Kingdom, but in most continental countries. 
Indeed, I do not know of any countr>' which is in so happy, 
or, shall I say, in so apathetic a condition that its citizens 
do not grumble with the work of its legislators. To do so, 
if they are free citizens, is their privilege and their duty. 
Legialstion is largely based upon grumbles — they used to 
be called grievances in the times of the Plantagenet Parlia- 
ments — it cannot claim to be exempt from them. The 
ordinary citizen will grumble, and as to the lawyer, he has 
a special feud of his own. The modem Engl ish lawyer is 
apt. to regard common law and statute law as hereditary 
foes. ‘ My Lady of the Common Law,’ the lady with whose 
character, history, and adventures you have recently been 
made familiar by Sir Frederick Pollock,' ‘ My Lady of the 
Conunon Law,’ he would l)c inclined to say, ‘ regards with 
jealousy the rival who arrests and distorts her developms*^ 
who plants ugly and inartistic patches on her vesture, who 
toespMses gradually and irresistibly on her domain.' 

* Tht (7«nMM irf tMt Common Lav. Columbia Univeraity Pro 1012. 
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A« I have referred to Sir Frederick Pollock, I am tempted 
to make some quotations from an interesting essay which 
he published more than thirty years ago on “Some Defects 
of the Common Law,’’ an essay in which, it is fair to say, 
he metes out with equal severity criticisms of our English 
statute law and criticisms of our English case law. With 
his criticisms of case* law I am not at present concerned, but 
his remarks on statute law are very p<»rtinent to the matter 
with which I have to deal. They occur under the heading 
“Desultorj' Ijogislation” ; — 

In order to legislate in a .satisfactory manner upon any given 
subject, several qualifieations an> necessary in the law-giver. In 
the first place, he must know accuraU'ly what the existing law on 
that subject is. He must Int no leas clearly aware in what respects 
he is not content with it, and why. He must further have formed 
a clear conception of the change* in its effect which he desires to 
produce. Nor is it enough to have a distinct intention founded 
on exact knowledge. The law-giver must also have the skill to 
express that intention in apt, sufficient, and unambiguous terms, 
which shall make his puqxwe plainly understood, if possible, by 
thoee who have to obtsy the law, but in any case by those who have 
to administer it. Parliamentary' legislation, however, is carried on, 
with rare exceptions, under circumstances and in a manner which 
effectually prevent most or all of these conditions from being 
satisfied. The difficulty of knowing the actual state of the law is 
on many questions cortsiderable, even for experts, and most laymen 
do not so much as know bow great the difficulty is. Hence well- 
meaning and otherwise well-informed men often bring forward 
proposals which tbey suppose to be improvements of the law, and 
which might be so if the existing law were such as they suppoae it 
to be, but which in truth are either superfluous or inappropriate. 
It is likewise a common state of mind, even among educated per- 
sons, to have a sense of dissatisfaction or hardship without attempt- 
ing to fix in one’s mind the real point where things are amiss. 
And this vague feeling that something must be done, somebody 
indemnified, or somebody else made answerable, is a constant force 



14 


THE MECHANICS OF LAW MAKING 


tmdlnit to uncoiuidoml legulation. When our crudely formed 
and more crudely executed inteatiooB fail to bear fruit, aa tlwy 
naturally do, wc are apt to think, not lliat wc have legislated badly, 
but that we have not legiitluted cnougli, and so blundera raise up 
blunderH, and the stuck uicreaees and multiplies. Technical skillj 
again, ia often tielow the mark, if not alUjgethcr want'ukg, especially 
in the amendments which may seriouxly disfigure the most artisti- 
cally draam bill. In fact, the more artistic the original composition 
is, the more it will suffer from piewnieal alterations. The kind 
of skill required jncludcH many elements. First comes power of 
expressing ideas clearly, whieh is not so common as many people 
think. Familiarity with the appropriate technical terms is of 
oourtK' nei^dful, and Ueides thi.s there should lie knowledge of the 
manner in which the language of statutes is looked at by tbase 
who hav’e to interpret it. There must yet be added the faculty 
of scientific imagination which can foresiHi the various consequences 
of a projKSHHl enactment in its relations to the various persons and 
transactions affeetisl by it. We sliall offer no insult to the intel- 
ligeuco of memlH'rs of I’urliantent in saying that most of them are 
without thoiH* sjH'ciiil qualifications. Nor is there any expert or 
sot of experts whoso l)usinp.ss is to guide or superintend the technical 
port of legislation. The result is that Acts and clauses are passed 
to which it IS all but impossible to attach a definite meaning, which 
produce unexfiwU'd and alwurd consequences, or which, being 
intended to settle doubtful jHiints, only raise up new doubts in 
addition to the old ones. Many an Act of Parliament, originally 
prepared with the greatest eare and skill, and introduced under the 
most favourable circumstances, does not become law till it has been 
nuuie a thing of shreds and patches hardly recognisable by its 
author, and to any one w'ith an eye for the clotlung of ideas in comely 
words no less ludicrous an object than the ragged pilgrims described 
by Rimyan : “They go not uprightly, but all awry' with their * 
feet ; one shoe goes inward, another outward, and their hoeen out 
behind ; there a rag and there a rent, to the disparagement of their 
Lord.” 

Sir F. Pollock illustrated his remarks by ref%ng to the 
English Partnership Act of 1865, which, after having been 
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stmrod through the two Houses of Parliament by such 
eminent lawyers as Lord Selborne (then Sir Roundel! Palmer) 
and Lord Weatbur>’, was pronoimced a few j’ears later by an 
eminent judge to lie base<l on a misunderstanding of a judicial 
decision and to leave the law practically as it stood before. 

"The singular part of this story, ’’ says Sir F. Pollock, “is that 
the misunderstanding was shared by the law officers of the Crown, 
all the law lords (two of whom had Is'en jiarties to tho decision) and, 
it would seem, the legal profession generally.” 

The amateur or lay legi.slator, the legislator who does not 
profess to be a lawj'er, will probably note with grim satis- 
faftion the fallibility of dwtinguisluKl lawyers on the question 
what is the law which it is proptisod to amend, and what 
will be the effect of the amendment which th(>y propose as 
a remedy. But the moral which I desirt* to draw is, not that 
knowledge of the law is useh*s8 to the legislator, but that 
such knowlwlge is sometimes diffieult, it may lie unneces- 
sarily difficult, to acquir«‘. In what ways its acquisition has 
been, or may be*, made easier, is one of the subjects on which 
I shall have to touch. 

I have quoted at some length from Sir F. Pollock’s essay, 
partly because I wish to <lissipat<* any erroneous notion that 
I am holding up English statute law as a mcKlel to be followed 
by American legislators — nothing could be further from 
my mind — partly because I rannot improve on his state- 
ment of the qualifications required for a legislator, for a man 
who takes upon himself the rt'sponsibility of introducing 
and endeavouring to pass a new law'. Let me summarise 
what he says. The legislator should know the law. He 
should know the facts. He should know exactly what he 
means tplflll He should know how to express his meaning 
clearly. Jflm if the legislator should know these things, so 
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aim should any legislative draftsman whom he may employ 
as an expert. He is not bound to employ any such expert, 
though, if he is an amateur in the art of bill drafting, be 
would probably act wisely in doing so. But if he does, let 
him not suppose that he thereby exonerates himself from 
the labour of getting up the subject himself, or divests him- 
self of any responsibility for his proposals. In my parlia- 
mentary expcrienci* any mcmljer who tried to rely exclusively 
on his draftsman for knowledge of his subject, or for ex- 
planation of what was meant or would be effected by his 
bill, was apt to faiv very badly. I mention this point 
Iwcause some of your legislators have expressed fears lest 
the employment of draftsmen would mean the transfer of 
legislative responsibility to experts. In my judgment there 
is no foundation for any such fear. 

What kind and amount of knowledge is required? Of 
course, law is an admirable science, and the more a man knows 
of it the bf'tter. But you can lx* a good legislator and a 
good draftsman without being a profound lafvycr, or even 
an all-round lawyer. You should have some familiarity 
with the general principles of law and legislation. For 
instance, take one of the first questions which be who takes 
upon himself the responsibility of proposing a new law often 
has to ask himself. Assuming that the existing law does 
not meet the case, is there really a sufScient case for a new 
law? Cannot the matter be left, would it not be more 
safely and properly left, to the action of public opinion, or 
of those other extra-legal sanctions by which the greater 
part of human conduct is regulated? The question will 
often be answered in accordance with personal proclivities 
eith» towards indi\’idualism on the one side, or State action 
— I will not call it socialism — on the other. But it has 
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to be present to the mind of every legislator, and the answer 
to it is to be found in the experience derived from the actual 
working of other laws and institutions, with due allowance 
for differences arising out of national character, social and 
economic conditions, and so forth. 

Knowledge of this kind ought to l)e part of the general 
equipment of a legislator. What special knowledge of law 
is required for particular cases of legislation? If the object 
is to alter a particular rule of law, such os the rule of partner* 
ship law to which Sir F. Pollock referred, of course you must 
know precisely what the rule is, its history, its development, 
its application, the cases decided vjpon it. But so far as my 
experience goes, the great majority of Acts of Parliament, 
and I presume of United States Ians also, an* not concerned, 
except incidentally, with what I have called elsewhere 
lawyers’ law. If you analyst* the contents of the British 
statute book — I mean the public general statutes, not the 
measures which in our ('ountry fall within the domain of 
private bill legislation, the grant of what you would call 
franchises and so forth — if you analyse our collection of 
public general Acts, you will find that the proportion of 
enactments which alter rules or principles of the common law 
is very small, and that the object of by far the greater part 
of them is to make some alteration in the administrative 
machinery of the ewuntry. 

Some improvement of administrative machinery is sug- 
gested, and among the questions which the. framer of the pro- 
posed measure has to consider are them* : What powers 
and duties already exist for the purpose contemplated ? 
By whom are they exercised and performed? What is 
the appropriate central authority? What is the appro- 
IHiate local authority? What should be the relations be- 
c 
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tween them? What kind or degree of interference with 
public or private righta, either by the courte or by the 
central authority, will be tolerated by public opinion? 
How is the money to Iw found ? How ia the change to be 
introduc(Kl so oa to cauae the leaat interference with existing 
rights and intenuts, the least friction with existing machinery ? 
And last, but not least, w'hat provisions of the numerous 
Acts of Parliament Ijcaring on the subject art' to be applied, 
Bupersedwl, or l)ome in mind ? These are questions which 
a practising lawyer do<*s not often have to consider, but which, 
at least in England, arise in the preparation of abnost every 
public legislative measure. Many of them are questions 
rather for the legislator than for the draftsman. But they 
are questions on which the draftsman is often expected to 
advise, and on which the knowledge he has acquired often 
enables him to give uwful advice. With the provisions of 
the statute law Is'aring on the subject, he is always expected 
to be familiar, and one of his most difficult tasks in the 
preliminary work which has to be gone through before a bill 
is drawn, is that of threading his way through what is often 
a jungle of legislative enactments. 

It is his duty to masWr and understand the complicated 
provisions of the existing statute law relating to the matter 
in hand, to know how they have been construed in practice, 
and what construction has been placed upon them by courts 
of law, to point out what obscurities, ambiguities, inoQQ- 
sistencies, or other defects they present, and to indicate in 
what cases and in what manner these defects may most 
suitably be removed by fresh legislation. But he must not 
expect that his advice on these points will always be followed. 
There are often good reasons, political or tactical, aometimes 
more easily appreciated by the politician than by the lawyer, 
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but in many cases very sound and cogent, against the adop- 
tion of counsels of perfection urged, and properly urged, by 
the draftsman from the legal point of \’iew. 

Let me give you an illustration from my own experiences 
as a draftsman. A good many years ago I drew a bill which 
became law as the Municipal Corporations Act, 1882. It 
hi a piece of work to which, after the lapse of mort* than 
forty years, I look back with some satisfaction. I cxmld 
not have accomplished it if I had not bt'cn working with the 
advice and assistance of om; of the most careful and skilful 
draftsmen of that day, the late Sir Francis lleilly. It con- 
solidated nearly 80 Acta, and reproductni the law in what I 
believe to have been found to be a convenient and intelligible 
form. Now the work of consolidating statute’s involves 
a great deal more than the uw of scia-sore and paste. There 
are always gaps to lx* filled, obscurities to Ijc rt'moved, in- 
consistencies to be barmoniseil, and doubts to be rcsolverl. 
When questions of this kind ariw‘, the draftsman cannot take 
upon himself the responsibility of deciding them, though he 
may have and express an opinion as to the Vjest mode of 
dealing with them. But the decision of these questions 
involves the exercise of legislative discretion, and the re- 
sponsibility for deciding them in the most judicious way must 
rest with the minister or other member who takes charge 
of the bill. The duty of the draftsman is to point out clearly 
the doubts and difficulties so that there may be no risk of 
their being overlooked. 

Now I had studied with much care the numerous judicial 
dednana on the several Municipal Corporations Acts which 
the consolidation bill was to supersede, and had written 
notes upon them. Amongst other things I not^ that there 
seoned to be room for some doubt as to whether. women 
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wfsre or were not (‘iigible to seats on municipal councils and 
that, though I thought that according to the beat con- 
Htruftion they were not, perhaps the doubt ought to be re- 
moved. However, the minister who took charge of the bill 
Udd me that he was himself in favour of givizig women seats 
on thew councils, and that if that right was open to doubt 
under the existing law, he would, in reproducing the law, 
give theni, or leave them, the l>enefit of the doubt. So it 
was n^solved to ‘consolidate' the doubt,’ as draftsmen some- 
times call it ; in other words, to leave the law neither more 
nor lt*88 clear than it had prt'viously been. This happened 
just Ix'fore I left Englatul for India, and the bill became law 
during my alwence. Soon after my return I had, in the 
capacity of assistant parliamentary counsel to the Treasury, 
the post which 1 then held, to take part in preparing another 
bill, which Ix'caine law as the I.ocal Govermnent Act of 1888. 
Tl«‘ problem with which that measure had to deal was one 
of exceptional complexity and difficulty. The main objects 
ainusl at were : first, to «.'t up new elective bodies for counties, 
and secondly, t(» transfer to tht'se bodies certain admin- 
istrative functions exercised by other authorities, including 
justices of the pean*. And the inethotJ adopted in framing 
the bill was the method of legislation by reference, a method 
which is frequently denounced, and which often deserves 
the denunciations burled against it, but for the adoption 
of which there was, I think, a pretty strong case in this 
particular instance. As to the constitution and election 
of the new bodies to be set up, the leading notion was to 
make them resemble as nearly as possible the councils of 
municipal boroughs. Now the law relating to the consti- 
tution and election of municipal councils had recently bemi 
reduced into a fairly compact and intelligible form by Uie 
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piMwing of the oonfloUdation Act to which I have refemd. 
A larRc number of penioos throughout the country were 
familiar both with the contents and with the pfactical work- 
ing of this law. In these circumstances the plan adopted 
was to enact that the municipal law should apply to county 
councils subject to certain modifications, niis method of 
legislation possessed considerable advantages, both from 
the parliamentary and from the administrative point of 
view. It presented to Parliament a single issue ; namely, 
whether the municipal system should Ix' ailopted or not. 
If the municipal provisions ha«l Ixx'n repeated in the new 
bill, they would have run to an inordinate length, every 
detail of them would have been o[)en to discussion arid amend- 
ment, and the result of the discussion would probably have 
been to introduw a large amount of variation, lioth in 
language and in substanev, between the law applicable to 
borough councils and the law applicable to county councils, 
and thus to destroy that uniformity of law and procedure 
which so materially facilitates administration. For these 
reasons, be they good or bad, the provisions of the Municipal 
Corporations Act of 1882 wen* incorporated or applied by 
reference in the Local Government Bill of 1888. 

It was my duty to point out, and I did pinnt out, the doubt 
about women’s rights to be elected. But the minister in 
charge of the bill replied, as ministers often do, that this 
waa a question which might be left to stand over until the 
bill reached the committee stage. The clause raising the 
doubt was not reached in committee until July. It was, if 
I remember rightly, a very hot July. Members were weary, 
and anxious to get away into the country. The bill bad been 
introduced by a conservative government, but waa not very 
popular with the conservative party. They did not regard 
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with much favour the transfer of power from justioea of the 
peace to elective councils. The measure was looked <m with 
more favour*by the opprjsition, and the minister in charge 
of the bill was wam«*d by his whips that if its progress should 
lie retarded by any serious obstacle, there was a serious 
risk of its being wrecked. He was also advised that any 
amendment raising a question of women’s rights would 
mean a three days’ debate. The result was an informal con- 
ference Ijehind the Speaker’s chair between representatives 
<'f the front government lx*nch and representatives of the 
front opposition Is-nch. It was arranged that if the govern- 
ment did not raise the qu«‘stion, the opposition front bench 
would not, and it might lx- hoped that no one else would 
discover or raise the point. Notxxly else did, and so the. Act 
became law with the doubt unresolvi'd. 

But in the very next year the question as to the eligibility 
of women to the London County Council was raised in the 
courta of law,' and, afbT much argument and long debate, 
was decided against the women. Much was said by 
journalists and by the public about the carelessness and 
slovenliness of th<- draftsman who had left such an important 
point open to doubt. But I am lx)und to say that no similar 
language was used by the learned judges who decided the 
case. Our judges sometimes speak severely about the 
language of Acts of Parliament, and do not always make 
sufficient allowance for the difficulties which the draftsmen 
of statutes have to encounter. But in this case their utter- 
ances contained nothing to which a susceptible draftsman 
could take exception. How far any blame attached to the 
draftsman in this particular case, you are in a position to 
judge from what I have told you. Whether the minister 
‘ iS<v Btrtt/oni-Bope v. Lady SandhurU, 23 Q.B.D. 79, May 16, 1889. 
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who had to decide between the riak of losing his bill and the 
reqwnsibility for leaving the law oljscure adopted the right 
course is a nice question of political ethics. His dilemma 
might perhaps suggest to students of fiction the dilemma of 
Mr. Frank Stockton’s hero in his amusing story of The Lady 
or the Tiger. 
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THii RKKJKM OF THE ENOLISH STATUTE BOOK 

I KEKERneu in tlu* proccding chapter to the difficulties 
exfxTicnced by English legislat^jrs and draftsmen in thread- 
ing their way through the inaz<*8 of the English statute law. 
It is probable that your legislators and draftsmen have to 
encounter similar difficultK>s. Perhaps, therefore, it may 
Ix' worth while to t^'il you something about the steps which 
we have tak«'n in England, with more or less success, to make 
our statute law more accessible, more intelligible, a little 
easier to explore. 

There art* two main questions which 1 shall ask you to 
consider : — 

1. What attempts have lx*en made in England to improve 
the fonn of our statute book, of our general body of statute 
law, httw far have those attempts l)een carried, and how 
far have they lx*en successful? 

2, What attempts have bet>n made to improve the form 
of our current legislation, and what measure of success have 
they obtained ? 

In order to answer the first of these questions, I must make 
a short excursion into history. But my retrospect must be 
brief, for I am merely summarising what I have described 
at greater length elsewhere.* 

The condition of the English statute book engaged the 
attention of the Crown and of the legislature at an early 
date of English parliamentary history. I will go as far back 

' £.«0utanK MetAodt and Pornu. Oxford. 1901. 
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as tbe year 1551. In that year King BAlward VI, then a 
boy of fourteen, and a very precocious youth, wnrote aa 
follows in his Z>i8Courae on the Reformation of Abuseg: 
“ I have shewctl my opinion heretofore what statutes I think 
most necessary to lx* enacted this session. Nevertheless, 
1 would wish that l)esi<lc them hereafter, when time shall 
se*rve, the superfluous and ttslious status's were brought 
into one sum together, and made more plain and short, to 
the intent that men might l)etter understand them ; wiiieh 
thing shall much help to advance tin* profit of the (Common- 
wealth. ” “But thi.s,’’ oUserves Bishop Burnet, “was too 
great a dt*sign to In* .st't on foot or fmishcd under an infant 
king.’’ 

Now let me paas on to the reign of Queen Elizalx-th. 
During her reign Sir Nicholas Bacon (father of the groat 
Francis Bacon), when Ixird Ke«>}xr, drew up a scheme for 
reducing, ordering, and printing the statute's of the realm. 
The heads ww as follows: “First, when- many I awes lx* 
made for one thing, the same ar<‘ to lx* reduces! and eHtablislu*d 
into one law'c, and the former to lx* abrogated. Item, where 
there is but one hiwe for om* thing, that thesi' are to remain 
in case as they be. Item, that all the Acts be (lighted into 
title.s and printed according to the abridgement of the 
statute's. Item, w'hert* one part of one Acte standeth in force 
and another part abrogated, fbere abad }x.‘ no more printed, 
but that that .standeth in force. The d»x‘ing of thse things 
maie be committed to the persons hereundf'r written, if it 
shall so please Her Majestic and Her f)ouns«*ll, and daye 
wolde be given to the commitU'cs until the first daie of 
Micblemass Tennc next coming for the doing of this, and 
then they are to declare their doings, to be considered by 
such persons as it shall plca.se Her Majestic to appoint." 
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King Jamcts I, in a apitich from the throne (1609), spoke 
of “ divera ctokk and cuffing statuti**, and some so penned 
that they may la* taken in divers, yea, contrary senses ” ; 
adding “ and therefore would I wish both these statutes 
and rc‘[wrta, as well in the Parliament as common law, to 
lx* once nmturely r«*view<><} an<l reconciled ; and that not only 
all contrarieties should la* Hcraix*<l out of our bookes, but 
even that such [a-nal statutes aa wert* miule but for the use 
of the time (from bn ach wh«’r<s>f no man can lx* frtje) which 
do not now agn*e with the condition of this our time, might 
likewiw* la* left out of our laajkes, which under a tyrannous 
or avaricious king eouhl not be «-ndure<l. And this reforma- 
tion might (me thiiikes) Isa* made a worthy w’orke, and well 
deserves a Parliament b) la* ix-t of puria>s«' for it.” A com- 
mission was Hf)pointed in the following year, and a MS. 
in the British Mviseuin is probably the fruit of its lalxjurs.' 
It amtains a list of the statutes from 3 Edw. I to 2 Jas. I 
which had las-n reia-ah'd or had expired, and suggestions for 
further n>fa*als and changes. 

In U)l() Sir Francis Bacon, then .Attorney-general to 
King James the F'irst, submitt^al to the King a proposition 
‘‘ touching the compiling and amendment of the laws of 
England.” 

“ Th«* work to la* done,” according to this proposition, 
“ consisteth of two parts, the* digest or recompiling of the 
common laws, Jind that of the statutes. 

” For the reforming jind recompiling of the statute law, 
it consisteth of four parta. 

“ 1. The Clovi'rimient U) discharge the books of those 
statutes whert'as ” {qu. wherein) ‘‘the case by alteration of 
time is vanished, as Ijombards, Jews, Gauls, halfpence Ac. 


‘ M8 Harl. 1244. 
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Those may, nevertheless, remain in the libraries for anti- 
quities, but no reprinting of them. The like of statutes 
long since expired and clearly rej>eaUHl ; for if the repeal be 
doubtful, it must be so propoundcnl by Pariiatiient. 

“2. The next is to repeal all statutes whirh are sleeping 
and not of use, but yet snaring and in force. In some of 
those it will perhaps l»e requisite to substitute some more 
n-asonable law instead of them, agre<‘able to the time; in 
others a simple repeal may .suIThm'. 

“ 3. The third, that the grievousness of the p^malty in 
many statutes may lx- mitigated, timugh the ordinance stand. 

“ 4. The last is the reducing of convenient statutes heaped 
one upon another to one clear and uniform law. 

“ Of the last part," he said, " much hud Issm done by Lord 
Hobart hims<‘lf, S«‘rjeant Finch, Heneage Finch, Noyc, 
ffacfcwvW, and afhi'rs. Th<' U-st way ta f'urry mtt the work 
would 1)0 to have comnnasioners apix>inted by th« two 
Houses." 

In the time of the Commonwealth two committees, which 
included such distinguishe<l men as Bulstrode Whitelocke, 
Sir Matthew Hale, and Ashh'y C<x)ix‘r (afterwards the great 
lord ShafU'sbury), wore appoint'd with instructions " to 
revdse all former statutes and ordinanee.s now in force, and 
consider, as well, which are fit to Ix' continued, altered, or 
n poaled, as how the same may l)e nxluced into a eoinf)endious 
way and exact method for the more ease and rlearer under- 
standing of the people." But no tangible results appear to 
have l)een achieved. 

After the Restoration, the subject was again inquired 
into by Lord Nottingham and others, but nothing was done, 
and the question appears to have slumWred until the end 
of the eighteenth century. 
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England underwent great changes in the eighteenth 
century. Walpole and his successors built up that half un- 
consciously (l«*signe(] but subtly framed system of govern- 
ment to which Walter Bagehot has given the name of the 
Cabinet system. Wesley revitalitHsf religious life. The 
industrial revolution nwiically alterrsl the economic features 
of English socU'ty. ls)rd Manstield, with the help of his 
Hp<‘cial juries, systematised ami gave form to the rules of 
English commercial law. But tiie oighU'enth century, 
though it gave birth to your constitution, was not an age 
of gn'ut legislation in England. It was, with very few 
exce|>tion.s, not rnarkcHl by any statub's of great legal or 
constitutional importanc*-. Many things slumbere<l in 
Parliament, and among them projects for improving the 
English statuU' b(K)k. 

It w«is not until near the end of the century that interest 
in the subject was rt'vived. In 171Hj two reports, presented 
by committees of the House of Conmions, calk'd attention 
to the unsat isfa<’tory condition of the statute lxx)k, and led 
to an improvement in the chtssification of statutes, and to the 
distinction now recognised by us U-tween public general 
Acta, local and personal Acts, and private Acts. On this 
distinction I shall have to touch later on. 

The Parliament of 1800 (the Parliament which passed 
the union with Ireland) passed resolutions which led to 
the appointment of the First Commission on Public Records, 
and it was under the authority of this Commission that was 
prepared the edition of the statutes known as the “Statutes 
of the Realm.’’ This edition, in nine great folio volumes, 
is the most authoritative edition of the English statutes 
down to the end of the reign of Queen Anne, and the elaborate 
introduction to it, though its learning is now a little out of 
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date, contains a mass of interestinR information on the 
history and condition of the English statute law. 

In the ‘twenties’ of (he hist wntury Sir RolKTt Peel 
did a good deal towards improving Iwth the form and the 
sulwtanci* of the English statutory criminal law. 

Then came the lii'form .\et of lHd2. and tin- influem'e of 
Jeremy Bentham, perhaiw the gn'uU'st of law n-fortners, at 
oms* math' it.self felt in the rehtrrned parliament. 

In 1833, when l^ord Brougham wjis lx)rd ('hanci'llor, a 
royal commi».Hion was apjH>int*sl with instructions; -- 

(1) To digest into one statute all the statutes and enaet- 
ment-s touching crinu's and tin- trial and punishment thereof, 
and al.so to digt'st into one other statute all the provisions 
of the common or unwritten law touching the same ; 

(2) To inquin* luid reiMirt how far it might he exisslient 
to combine those statutes into oni' Ixaly of the criminal 
law ; and 

(3) rreiK-rally to inquin- and n-port how far it might Is- 
exyHslient to coasolidale the other branches of the existing 
law of England. 

John Aastin, the well-known wTiU-r on jurisprudence, was 
appointed a meml>er of the Comniiasion. But he did not 
find the work congenial, aiul he soon rt'signed. The Com- 
mission presented seven rejwrts, and wen; engag<-d on the 
eighth when they were dis.solve<i in 1845. 

They were succeeded bj- another commission which wa» 
appointed in 1845 and made seven report.s, the last of which 
appeared in 1849. Then came Ix>rd Crunworth’s Board for 
the revision of the statute law, a Board which was constituted 
in the first instance as a temporary and experimental body, 
and which, after making three reports, was superw-ded by 
a Statute Law Ck>iDnus8ion of 1854, consisting of Lord 
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Crutworlh hini»cif and some of the most distunguished 
lawyers of the time. 

I will not wear>' you with the details of the work done 
by these C>)nimi.ssions and this lioard. Their reports are 
full of leaminK, and eontaiii many valuable suKKestions, some 
of which have latrne uwful fruit. But in course of time con- 
siderable diasatisfaction was exprf“s.se<l, l)oth in Parliament 
an<l in public, with the naturi- <jf their work, and with their 
raU» of proKrc'ss. It was coniplaimsl that they wrote too 
much, cost t<si much, and di<l lt>o little or. at idl events, that 
the taiiftible results of their work were very small. And so 
they came to an end. 

The truth ai)fs'ars to Im' that the.se learnisl bodira were 
too ambitious; they aim<sl at too many things; they did 
not r»'iUi.se how little it wa.s humanly jxxssible to achieve 
within a limited time; they di<l not fonn a sufficiently 
clear conception of tlw tiKsle in which, and the machinery 
by which, thesevt'ral branches of the work projwsed by them 
should Ih' carried out, or of the ri'lative irafxirtance and 
urgency of tho.se briuiche.s. But. a.s I have said, the labours 
of the C'k)minis.sions were not unfruitful. It gradually be- 
came clear, and largely through their inquiries and recom- 
raendatioas, that there were several di-stinct, but related, 
lines along which the work of improving the form of the 
law sliould l)e carried out, that the work to bt‘ p<*.rformed on 
each of tht'se line.s w’ould be difficult and laborious, would 
n^quin* patient, plo<lding, unobtrusive labour, would take 
much time, and ought not to lx* scamped. 

Tbt'se different lines or branches of work may be described 
unde.r five heads : 1. Indexing, 2. Expurgation, 3. Revision, 
4. Consolidation of Statute Law', and 5. Codification. This 
last branch of work, codification, stood in a different category 
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from the others, as being, if desirable, rather an ideal to be 
aimed at than a programme likely to realimnl, at all events, 
In the near future. I say, “if desirable," Iwause there 
were and art' lawyers of great eminenee who consider codi- 
fication of the common law, at lea.st on any largt' or (;om- 
prehensive scale, not only impracticable, but inexpx*dicnt. 
But as to the practicability and exjiedicncy of the other 
branches of work, those braiiche.^ which arc nion' directly 
concerned with statute law, there wa^ not, and is not, any 
substantial tliffcrcnce of opinion. 

Then, first, of indexing. Ix't no one despist*, I hope no 
one does di^spise. the work of the indexer, drudgery though 
it w. It often d(K*s for us what was done for the world by 
those obscure but indefatigable grammarians of the lattvr 
middle ages of whom one ha.s Inx-n immortalised by Holiert 
Browning. Ev<'ry reader knows that a go(Kl index is one 
of the l)eet labour-saving appliances that can be found. The 
work of registering and then of indexing the vast tanghnl mass 
of English statute.s occupied .H«‘veral generation.s of industrious 
workers, fK'rfonning their ialKirious work under the super- 
vision of Bucceasive commissions and commit te<*H. And it 
is to their lalwur that is du(‘ the very complet/e chronological 
table and index of the statutes which is now jiublished an- 
nually under the direedion of our Statute I..aw CommitUx*. 
I have said table and index, ft»r the work consist-s of two 
parts. The fil^t part is a chronological table of all public 
general statutes since the lx*ginning of the parliamentary 
period, showing which have been rep«'aled in whole or in part. 
The second part is an alphabetical index to the contents of 
the statute book, arranged according to subjects. 

Concurrently with this work of registering and indexing, 
and to some extent by the same staff, has been carric'd on 
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the work which I have described as expurgation. This baa 
I)een effected by a series of Acts known asjitatute Law 
Revision Acts. There have Ijeen almut thirty-six of these 
Acta. The first of them was passed in 1861, the latest as 
recently as 1908, for the work ivciuires to lx* supplemented 
as legislation atlvances. Hut the most notable of them all, 
and that which has In-en taken as a motlel for subsequent 
Acta of the same kind, was the Statute Law Revision Act 
^of 1863, which was intnKluced bj* I.,ord Westbury in a re- 
markable sfx'ech reviewing the history of {irevious attempts 
for the improvement of the statute law, and explaining the 
principles on which his measure was founded. “ What he 
propoatxl," he said, “ w.'us that the statute Isxik should lx* 
revised and expurgated — wee<ling away all thos<* enacl- 
menta that are no longer in for<*e, and arranging and classify- 
ing what is left under [»ro|K*r heads, bringing the dispx'rscd 
sbitiUcM together, eliminating jiuring luid disconlant pro- 
visions, and thus getting a harmomous whole instead of 
a chaos of inconsistent and contradictory enactments.” 
He explained that, with this object, the whole of the statute 
mil fmm 20 Eilw. II down to nearly the end of the 
eighteenth century had Is'ea c'xamineil and revised. “ The 
statutes that were weetled out might,” he said, “ be described 
as those which are no longer applicable to the modern state 
of society, enactments which have Ixx’ome wholly obsolete, 
enactments which have lxx*n repealed by obscure or indirect 
processes, but which until extirpated from the statute book 
would lie constantly the cause of uncertainty. An endeavour 
had been matlc to apply a remedy to this state of things. 
The task was one of great difficulty and delicacy. The 
reason for e\*ery alU'ration would be found in the schedule 
given opposite to the description of the enactment to which 
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ii had been applied. This had been done in order that the 
work might lx> aerompliahed with something like that cer- 
tainty and assurance' of safety with whieh works of the kind 
ought always to be aeeoinpanietl. When the statute book 
had been clean'ti of sup«Tfluous and unneeessary matter by 
the process which he dt'scrilx'd, he IioikhI to prt'pjire a digest 
of the whole law, l>oth common and statute.” 

All I mHal say Hlx)ut this project<'d digt'sl is that, a ntyal 
commission was apisiinted to con-sider its feasibility an<l that 
some .spf‘cimen digist.s were pn-fian-d. but the six'cimenH 
were not consi<lere(l saltsfuctorv. and the project, which 
was probably t<K) aml)il mus for its time, was silently dropped. 
What, however, has l)een steadily <arried on is the more 
modest work of clearing the .statute Ixstk by means of statute 
law ri'vision bills. 

7'he task of preparing these statute law revision bills*is, 
as Ixtrd Westbury ob.served, one of gn'at delicacy. Its 
fterformance, (>sf)eeiully in relation b) old enactments, re- 
fpiin-s mueb knowledg(‘ of anticpiated law and procedure, 
much knowle<lge also of th«‘ ein‘um.Htances of the time when 
the laws dealt with wen* passed, and of the objects which the 
legislatun* had in view in passing them. 1 speak with some 
experience on tliis subject, ix'cause, in conjunction with a 
friend of mine, I pr(?parcd the bills which refM*aled the enact- 
ments.sujx'rseded by our Judicature Arts in the early .seventies, 
and because 1 hav’c beim responsible for examining and check- 
ing the ac<*ura<'y of w'veral other statuU* law revision bills. 

Under the rules laid down for the guidance of the drafts- 
men of these measures, sp<*eific r»;ason.s mast be given to 
justify each separate refwal, and thew reason-s are stated 
in a column which is attachwl to the schedule of repeals 
during the passage of the measure through Parliament, but 

D 
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is struck out when it becomes taw. The reasons must be 
specific, and general terms must be avoided. For instsjioe, 
the term ‘otwolcte* is avoide<l, Ijecaus*! under English taw 
a statute is not, though under Scott ish law it may be, ab- 
rogated by disuse. One has to pick one’s way very gingerly, 
ts'causc great masw’s of case law have l)«*en built up on 
the language of particular onsirtmontH, and one runs the 
risk of sapping the foundations of sonie important Ic^al 
principle. Ther«' an- still on our statute l>ook, even in its 
revised form, pages and intges of enactments — Statutes of 
I^rovisors and the like - intended to restrict or destroy the 
powers of the Pojs- within our i.slami, «>nactment8 w'hich 
we have l»een afrai<l to touch l«-st we .should bring down upon 
our head the anathenuw of ecclesiastical lawyers. The 
diflBculties have Ix-cn gn-at, the risks have Is-en serious, but 
the revist'rs have dom- their work very carefully and cau- 
tiously, and very few slips have lx*en di.scoven“d. 

The task of expurgating the statute law W’as followed by 
the task of e<liting it in a revised form, omitting all the 
matter cleared away by n*iH‘al. The n-sult of this task 
is to b(' found in the edition called the Statutes lievisod. 
Two editions of the English Statutes Revised have been 
published by the authority of the State. The w*oond con- 
sists of twx-nty octavo volumes, which wen- first "l^rought 
down to the eruT of the year^878, juid haw since been 
brought down to the end of the jTar 1900, so that the edition 
covers the period concluded by the end of the last century 
and the end of Queen Victoria’s rt-ign. The question of 
bringing out another edition, omitting matter repealed or 
spent since the date of the edition to which I have referred, 
is at the present moment engaging the attention of the Statute 
Law Cominittee, a body about which I shall have to apeak 



REFORM OF THE ENGLISH STATUTE BOOK 35 

later on. In thene editions the statutes or parts of statutes 
which remain unrepealed an' arrangini in chronological 
order. No attempt has In'cn made U> digest their contents 
or to group or arrange' them under appropriate heads. The 
witrk of revision has therefore not lievn earned as far aa it 
has been in some of your State's. 

Our Ilt*vi.sc<l Statutes are not }>opular n'ading, nor do they 
U-loug to the ela'W of lx)ok.s which, according to the Ixrok- 
selier, no gentleman’s library .should lx- without. And a 
professional lawyer generally preb>rs to us«' some edition 
of the particular statutes with which he is sjx'cially con- 
cerned. Thes*' circumstances may account for the fact 
that the publication of tlu-x* ivvise<l editions by the British 
Stationery Office on Ix'half of the State is nut a remunerative 
enterpri.se. But as their utility has lss>n qin'stioned, it may 
lx* worth while to illustrab' by a few facts anil figun*s the 
amount of cost and lalHiur whieb they save'. ‘‘After omission 
of repeah*d an<l expired statuU-s to a vast amount,” wroU* 
B<>ntham towards the Ix'ginning of the last century,* ‘‘the 
present price of the last edition of the statutes exceeds the 
average income of any individual of the labouring classes 
in England." 

The first txlition of the Revised Statutes substituted 
eighteen volumes for one hundred and eightwn. 

Tlie second edition contains in five volumes the enact- 
ments down to the Ix'ginning of Queen Victoria’s reign, 
enactments which occupied seventy-seven volumes of the 
statutes at large. 

There, are, indeed, two classes of persons whose needs 
the revised edition will not fully meet, and, I may po'mt out, 
was not specially designed to meet. The judge who has to 
> Worlcj by Bowiins, 111. 239. 
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decide, the counsel who has to on, the construction 

of an obscure enactment frequently finds it necessary to 
refer to the lanRuai^* of Acts, sections, or words which have 
iasen rei>eale<l, either as dead law, by statute law revision 
Acts, or as sup<‘rs«‘ded law, by amending, or consolidating 
Acts. To tl»‘ historical Htu<lent the law of the {)ast is even 
more imiwrtant tluui the law of the pr<*s<‘nt. Both these 
clasws of fH'rsons require an <slitiori of the stutufts contain- 
ing everything that has Issai rep**aled, either by W’ay of 
statute law revision or otherwise. But Isdh tlnse classes 
may derive material assistance from the notes and tables 
in the revised edition wliieh show the rciison.s for each repeal 
or omission. And U) the ordinary legislator, official, lawyer, 
or mernU'r of the public, it is an imnien.se advantage to have 
an Hition of th(‘ atatut«‘s which contains only living law, 
which is eompris4‘d within a reasonable compiiss, imd which 
can Ih* pureh»ise<l for a n*asonabh' price. Sjx-aking from 
my experience as a government draftsman, 1 can con- 
fidently say that the existence of such an edition immensely 
facilitaU^ his work. 

liCt me pass from the task of expurgating and revising, 
to that of consolidating, the statute law. The terms con- 
solidation and codification are sometimes ust'd as synony- 
mous. But I think that then- is some advantage in gi\’ing 
them distinct and s<‘parate meiuiings. By const)lidation 
I mean the combination into a single statute of several 
statutes or parts of statutes dealing wuth the same subject, 
f^y codification I mean the reduction into a sj-stematic form 
\of the whole of the law', statute law or co mm on law, relating 
M a given subject. Consolidation deals wdth statute law 
uone aa interpreted and explained by judicial decisioDS. 
<!k>dification deals both with common law and with statute 
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law. In consolidating stntut«> law you have to consider and 
reproduce, unless s’ou detennine to alter, the effect of judi- 
cial decisions. Y'ou also have to consider the reciprocal 
liearings of the statute law and of the rvdes of «>mmon law 
on which it i.s bast'd, which it pre.sup{H)st's aiul which it may 
or may not vary. In cotlifyuig conuuon law you havt* to 
incorporate rules which have already U'cn rcduct*!! to statu- 
tory form. 

Now alwut the advantagi's to lie derived from the con- 
solidation of statute law, there can Ih‘ no que-stion. What 
is more maddening to the proft's.sionnl lawyer, to the official, 
and to the ordinary citizen than to have to Imnt for ytmr 
law in a dozen, or it may lx* a score or more, of different 
statutiw scatU'red over several volumes, or at the U-st wveral 
parts of some one inconveniently big voIuiik', r<>fM'ating, 
repealing, implying, qualifying, referring to each other? 
What is it that is resjaimsible for the imiiitelligible form — 
1 am speaking here mainly of Engli.sh legislation - for the 
unintelligible form of so many of the bills introduced into 
our legislature, and esiMcially for the abuH<*s of referi'ntial 
legislation which are such a favourite topic of invectivi' in 
England ? Surely it is the chaotic and fragmentary condition 
of our statute law which makes an amending Act a new and 
ugly patch on a comiilicaP-d piece of patchwork. All this 
Is universally admitted, and that is why we an- all for con- 
solidation — in the abstract. What many [X'ople are apt 
to overlook is the difficulty involved in the fx-rformance 
of that task. The tasks of ex])urgation and rcivision, to 
which I have referred, are difficult enough ; but the work 
of consolidation is still more difficult. As I have said liefore, 
the work n.'quired is not mechanical, and involves far more 
than the use of paste and scissors. Considt'r, for instance, 
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tJbe difficultifift arixinR from the diiTrrvaces of language be* 
twwn »tatutc« of different daU*K. Our statute law extends 
over seven (•<-nturie» of the national life, and everj' 8ta.tut« 
Hpeaks with the iangiiag<‘ and la-ars the colour of it« time. 
What would Ix’ the liUTary effect of placing in immHliate 
juxtaposition i«‘nt4‘nc<‘.s or fnignicnts of wntenct^s from 
Wyclif, Sir Thomas Mort*, IJacon, Johnson, Macaulay? Or 
oonc«‘ive a line of hf)ldicrs «-orLsi.stmg of the Black IVince’s 
long-lxjwTtien, ( ’rttinwell’.s l)uff-coaU‘d troojw, the grenadier 
of the “March to Finchley,” an<l Mr. Thomas Atkins, 
marching shoulder U> .shoulder. Such a literary jumble, 
Buch a motley and ill-as.sort(sl array, would Ix' prrxiucerl by 
a congeries of extracts from Plantjigenel, Tudor, Clerjrgian, 
and Victorian statuU's. Your statute Ixwks do not go 
back so far as ours, and you have not much to ilo with 
Plantagenet and Tudor sta(ut<‘s. But I have quite n'cxmtly 
lx*t*n sufx'rvising an attempt to consolidate the Acts of Par- 
liament which rt'late to the govemm*'nt of India, Acts 
which run back to the reign of C«<K)rge 111, when your great 
republic was Ix-ing shap<sl, »ind I have found great diffi- 
culty in modernizing the language and lulaptirjg to modern 
conditions, enactments which date from the time of Pitt 
and Fox, of Warren H.astings, and of the old East India 
Company. 

I speak of adaptations to modem conditions, because, 
apart from considerations of language, every statute is 
framed with reference to, and presup{x>8es the existence of, 
the law, the judicial and administrative institutions, and 
the social conditions of its time. The consolidator cannot 
afford to overlook the subtle and elusive effects produced on 
the operation of a statute by changes in the rules of sub- 
stantive law, in rules of procedure, or in social conditions. 
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Even when enactments relating to lhi‘ same subjeet-matU'r 
lielong approximately to the sara«' j)oriiHl, they art' not unfre- 
qucntly drawn in different styU's ; and employ, intentionally 
or deliberately, different phras<‘s to expct-ss the same thing; 
and differences of this kind must in* rvmovtsl if ambiguity 
and inconsistency are to Iw avoidinl. 

Lastly, the comparison and recasting of differ\*nt enact- 
ments are certain to bring to the surface obscurities and 
in«'onsistenci»‘s, some of which may have Ihh-ii made tin' sul)- 
ject of judicial or other comment, while others may have 
lurkeel unset'n. It is difficull t<t justify the ret«'ntion or 
stenotj'jiing of thes*' defects, and at the same time it is 
difficult to remove them without incurring the cliarge of 
altering, w'hile j)rofcssing to n‘produc<', the law. 

The u|>shot is that tin- work of consolidation r»Hiuires| 
intimate acquaintance with past as well as with existing 
laws and institutions ; involves the rewriting, and not merely 
the placing together, of laws; the substitution of nuKlern 
for juitiquabsl langujige and machinery, the harmonizingj 
of inconsistent enactments, anil yet the jH*rformance of this 
work in such a way as to effect the minimum of change in 
exirressions which have lxt*u made the subject of judicial 
decisions and on which a long cours*- of practice has Ijeen 
bas<.*d. The performance of such a task with the dt.'grw 
of ju'i'uracy properly requiretl by Parliament requir(;s minute 
examination and careful delibe'ration, and imposes a heavy 
burden, not merely on the draftsman, but on numeroua 
members of the official administrative staff. 

Apart from the difficulty of preparing consolidation bills, 
there is great difficulty in getting them through Parliament. 
Statute law reform is one of those; things which every one 
praises in the abstract, but about which, in its concrete from. 
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no one ie enthueiaatic. No miniater expects to obtain credit 
from passing a measun^ of consolidation. Such measures 
are not eagerly demanded by the constituencies, and do 
not figure as items in any political programme. The per- 
manent official, to whom a minister looks for advice, is often 
reluctant to alter tin- form of .\ctH with which he is familiar, 
and knows tliat the preparation of a con.solidation bill may 
aevcrely tax the time of himself and his sulwrdinates. Hence 
a minister is naturally unwilling to introduce such a measure 
except on an assurance that it will pass unopposed, and 
will not encroach on the scanty time available for proposals 
looming mote largely in tin* public eye. And such an as- 
suranw cannot always be obtained. It is difficult to dis- 
abuse the average mcm!>er of Parliament of the notion that 
the inlnsluction of a consolnlation bill affords a suitable 
opportunity for profKtwtng amendments, to satisfy hint that 
re-enactment d<s*H not mean approval or jx'rpetuation of 
the existing law, or to convims* him that attempts to combine 
Hubstantial amendment w'ith consolidation almost inevitably 
spell failure in Ixitli. 

At the end of the last wntury, when I was writing the book 
from which 1 have rcproduml some passag«*s here, I was 
disposed to take a rather disspondeiit view of the prospects 
of further progn^ss in the consolidation of English statute 
law. A great deal of very ustfful work had U'cn done by 
successive generations of patient and laborious draftsmen 
at the instance, by the help, and under the encouragement 
of Lord Chancellors and other eminent lawyers, and with the 
acquiescence of the legislature.^ *But parliamentary diffi- 
culties had increased, and the work, which ought to be 
always steadily continued, appeared to have cctme tem- 
porarily to a standstill. Since then the prospects have 
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brightened. It is true that during the last six or fieven years 
the time of that overworked official, the parliamentary 
counsel to the Treasury or government draftsman, has been 
fully occupied and more than occupied by current legislation, 
and he has had no leisure to devote to the preparation or 
supt'rvision of legislative measures not arising out of imme- 
diate political necessities. But, on the other hand, the House 
of Commons has recently showm itstdf inort* inclintd to 
appreciate the importance of this class of h'gislation and to 
welcome and to facilitate the passing of consolidation bills, 
whether in combination with, in anticipation of, or as a'conse-’ 
quence of, substantial junendment of the law. For instance, it 
was found possible in 1910 to pass, by gt'neral agret'ment, an 
Act consolidating the enactments which relak- to the licensing 
of the sale of intoxicating lUpior, a notoriously thorny and! 
controversial subject. Still more n'cently, our J*erjury Act 
of 1912 and Forger>’ Ac_t of 1913 have effected an enormous 
simplification of an important branch of our statutory 
criminal law. f The Perjury Act, which consists of 19 actions, 
supersedes anu repeals enactments contained in no less^than 
132 different Acts of Parliament. ^ 

I ought to say that other parts of the British dominions 
appear to have shown themselves more alive to the impor- 
tance of consolidating their statute law than the mother 
country. Reports from the self-governing dominions and 
from the Crown colonies show that their legislatures have 
in recent years passed a large number of useful consolidation 
Acts. 

I have spoken about the processes w’hich have been ap- 
plied to En gl ish statute law for the purpose of making 
it morel intelligible, and of thereby, among other things, 
facilitati^ the work of the legislature and the draftsman ; 
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thei four proceases of jodexing, expurgation, revision, and 
consolidation.'. Let me now aay something about the agenctea 
by which these processes have been carried out. The chief 
motive power has been supplied by the eminent lawyers, Lord 
Chancellors and others, who have from time to time taken 
interest in the work, and the execution has depended largely 
on the good-will of Parliament. But there are two per- 
manent agencies which have given constant and useful 
aid, and have dune what tliey can to see that the work is 
systematically and oontinuously carried on. One of them 
is the Statute Law Committee, which was hrst appointed 
in 1868 by Lord Cairns, when Lord Chancellor, to make 
the ne<H*H«ary arrangi*ments for the first revised edition of 
the statutes and to superintend the execution of the work. 
This body has lK*en continuwl ever since by new appoint- 
ments, and its function is to HUi)erint«nd the work of statute 
law revision, and the publication and indexing both of the 
statutes, and also of the great mass of subordinate legis- 
lation which consists of statutory rules and orders, and to 
look after sundry other matters connected with the form 
of the statute law. The committee has in its time included 
some very eminent men, such as our late Ambassador to 
your country, Mr. Jamjra Bxyce, who always used to take 
great interest in its work down to the time when he came over 
here. The members of the committee are appointed by the 
Lord Chancellor. They are unpaid, and employ as their 
secretary an oflScer of the House of Lords. For payment of 
the staff who work for them or under their supervision, they 
get grants of money from the Treasury, but the amounts 
which they require vary according to the amount of work 
which happens to be going on at the time. For the current 
financial year they have only asked for the moderate sum 
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of £513, about $2500. The committoe act aa advmra to 
the Lord Chancellor in the matiere to which I have referred, 
and he is their official mouthpiece in the House of Lords. 

The other agency is the office of the parliamentary counsel 
to the Treasury or government draftsman, alwut which I 
shall have a good deal to say later on, lx>cauHe it is the office 
by which in England all the government legislation is put 
into shape. For the present it must suffice to say that the 
parliamentary coun.sel has alwaj-s bet'n a memlxr of the 
Statute Law Committee, and the consolidation work recom- 
mended by it, and to some exttmt the indi'xing of the statute 
law and the preparation of the statu b- law n* vision bills, have 
been done by draftsmen working under his instruetions. In 
fact, the task of indexing, expurgating, and rearranging the 
statute law practically constituted a wcond cljarg»« on the time 
of his office, and occupied all the time that could l)e spared 
from attending to current legislation, and advising on ques- 
tions connected with that legislation. During recent years 
his time has been fully occupied and more than fully occupied 
— for he has been terribly overworke<l — by the work of 
current legislation, and he has had no time to spare for 
anything outside that work. 
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I OBSEBVE that in the papers which have bfH'U kindly sup- 
plied to me by Mr. Putnam and Mr. Parkinson about bill 
drafting and legislative reference bureaus, a great deal has 
been said, and riglitly said, almut the importance of the 
lejpslator being supplied with information, not only about 
the statutf! law of his own country or his own state, but also 
about the condition of the law and the counM' of legislation 
on the subject with which he deals in neighlwuring states 
and in other countries. It is natural that the need of this 
information should be specially felt in this great country 
where you have so many State Legislatures, all dealing con- 
currently with similar legislative problems. The need is 
felt very strongly in rny own country also, and indeed by all 
European legislatures, and therefore I think it would interest 
you if I were to say something alwut the agencies which are 
available in England to supply this need, and the steps which 
have been taken to meet it. In one of these agencies I am 
personally very much inten«te<l, because 1 w’as to some extent 
responsible for its establi.shment. 1 am referring to the 
English Society of Comparative D'gislation. The institu- 
tion of this society arose out of a paper which I read in No- 
vember, 1894, and in which I directed attention to the dffi- 
culty then experienced in obtaining satisfactory information 
about the course of legislation in other parts of the British 

‘ This chapter wm intended to form part o{ the lecture reproduced in the 
preceding chapter, but wee omitted for lack of time. 
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dominions and in foreign countries, and made some suggea- 
tions as to the expediency of taking steps towards devising 
and organising provision for l>etter information on this im- 
portant subject. The paper attraeteti a good deal of fa- 
vourable attention, and at a mwting which was held in the 
following month, and at which were prew^nt so!ne very dis- 
tinguished and influential persoas, — gn*at lawyers, great 
administrators, ag*'nt.s-general, ambassatlors, and other 
representatives of foreign countriw, - a rt'solution was 
passed afiinning the exjM'dit'ncy of e.stablLshing a Society of 
Comp arative I>epislati on. with the object of promoting 
Icnow'ledge of the counw of legislation in differt'nt coimtrics, 
more particularly in the several parts of the Briti.sh domin- 
ions and in the United State's. The resolution was proposed 
by I/)rd Herschell, then Lord Chancellor, ai>d was seconded 
by Sir Rol)ert Herbert, one of our most eminent eolonial 
administrators. fehis re.solution was the origin of the 
Society of Comparative Lt'gislation^ It has continued ever 
sinc(' and has, I venture to think, done some very useful 
and important work. Ix)r^_jy£CiuiwIl was the first presi- 
dent, and his office is now held by Ixjrd lto.sebery. 1 have 
the honour of fxdng the chairman of its executive committee. 
The society publishes a journal, of which the chief editor is 
Sir John Maedonell, Professor of Comparative Law in the 
University of London, and a very high authority on questions 
of international law. The society has, as I have said, done 
in the past, and is continuing to do, much u-scful work. But 
the difficulties with which it has had to contend are very 
serious, and I mention them because it is probable that simi- 
lar difficulties would beset the work of similar agencies over 
here. Our scope is extensive and ambitious, the work which 
we have undertaken is laborious, and it is carried on by 
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xealous men, who do the work for the love of it, and whose 
aervices are unpaid, for our financial means are wholly in- 
adequate for the purpose of carrying out our objects in the 
manner in which and to the extent we should wish to ace 
them carried out. We have received, and we continue to 
receive, most valuable assistance in the way of encourage- 
ment and cooperation, from some of our government de- * 
partments, such as the Colonial Oi!ic<> and the India Office, 
and from Indian and Colonial governments. And we get 
some pecuniary contributions from these departments and 
governments, and from some private individuals and so- 
cieties who arc interesti'd in our work. But we depend al- 
most entirely on unpaid voluntary exertions. We have no 
endowments, and we have no wealthy individuals at our back. 
Still we have existed and w'orked for nearly twenty years, 
and we hope and Ix'lieve that we shall be able to carry on our 
work. Ix>t me give you two illustrations of the work which 
the society has done. 

One of the first things that was proposed was to obtain, 
through a committee formed for the purpose, and by means 
of communications addressed to the governments of the 
several British possessions in different parts of the world, 
information about the existing conditions of their statute 
law, with special reference to such points as its form, the 
modes of preparing and passing bills, the revision and amend- 
ment of statutes, the form and manner of their publication, 
the measures taken to secure uniformity of language, con- 
solidation, codification and indexing. The society under- 
took this work, sent to the governments of the different 
parts of the British dominions a number of questions which 
I am afraid must have given them a great deal of trouble to 
answer, but which they were most kind and helpful in an- 
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Bwaing; and by tbeoe means collected a great quantity of 
useful information, which was published in the journal 
of the society, and of which I took advantage subeequently 
in a book of my own. 

A list of the questions which were sent out, may interest 
you, because they are questions of the same kind as those 
which, I understand, are now engaging the atU>ntion of a 
good many persons and asaot'istions in this country. The 
list is as follows : — 

I. Common Law at the Baais of Statute Law 

1. What is Uie common law of the colony? Under what cir- 
cumstances, and by whose authority, was it introducwl? 

2. Is there any law applying exclusively to particular races or 
creeds? 

II. Statute lyow 

1. Of what does the statutory or enacted law of the colony 
consist? To what extent is it embodied in charters, regulations, 
orders in Council, ordinances, or Acts? 

2. To what extent do the statutes of the United Kingdom 
operate in the colony by virtue of either : — 

(а) Original extension of EInglish law to the colony ; 

(б) Express provisions of any order in Council or charter ; or 

(c) Express adoption by the legislature of the colony ? 

3. Is the statute law of any other colony in force in the colony 7 
(This may happen where one colony has l>ecD severed frtjm another.) 

4. Is any code or other body of enacted law of non-British 
origin in force in the colony 7 

HI. Method! of Leqidatityn 

1. By whom are drafts of legislative measures prepared? Is 
there any official draftsman ? If so, by whom is he appointed, to 
whom is he responsible, and what are his staff and duties? Do 
hk duties extend to measures introduced by private or non-offieiaJ 
memberB of the legislative body ? 
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2. What ia the eomtatutaon of the legiBlative chamber or eham- 
ben through which measuree have to pan? (A reference to statute 
law, or charter, or order in Council, or to any recognised textbook 
will suffice.) If there are two chambers, may measures be intro- 
duced into either ? 

3. Are draft measures published before introduction, or b^orc 
any other stage? If so, under what rules? 

4. Through what stages docs a measure pass before it becomes 
law? 

6. Is any opportunity afforded for referring measures, while in 
course of passage through tlie legislature, to any special officer or 
cx)mmittoe on points of form ? 

6. Have any steps bwn taken to secure uniformity of language, 
style, or arrangement of statutes either by means of a measure 
corresponding to ‘Brougham’s’ Act (13 A 14 Viet. c. 21) or to the 

, Interpretation Act, 1889 (52 A 53 Viet c. 63) or by official instruc- 
tions or otherwise ? 

7. Is there an annual session of the legislature ? Arc there any 
fixed or customary periods of seasion? 

8. How arc the Acts or ordinances of the colony numbered or 
distinguished ? Are they numbered by reference to the calendar, 
or to the regnal year, or in any otlier way ? Is it the practice to 
confer for convenience of citation a ‘short title’ on each Act or 
ordinance ? How long has this practice been followed ? 

9. Arc private bills (if any) treated separately, and under dif- 
ferent conditions from public bills ? On what principle is the line 
drawn between public and private bills? Are private Acts or 
Ordinances separately numbered? 

10. Does any practice exist of accompanying a measure on its 
introduction by an explanatory memorandum 7 

IV. Publication of StatuUs 

1. In what manner and under what authority are statutes 
promulgated? What evidence is accepted of a statute having 
been duly passed? 

2. In what form or forms, and under what authority, are statutea 
printed for publication ? 



THE COMPARATIVE STUDY OF LEGISLATION 49 


3. Are the statutes of each senion published in a coiloctod form 
at the end ol the session ? 

4. Are the periodical volumes of statuua accompanied by (a) an 
index and table of contenta. (h) a table showinR the effect on pre- 
\-iouB legislation 7 

5. What collective editions (if any) of tlu' statute law of the 
colony have been published, and whether l)y the goveniinent or 
by private enterprise? Are these or any of them |H‘riiKlieal ? Do 
such editions comprise those Acts of the Uriite<i Kingtlom in force 
in the colony ? 

8. Is there any edition of 'Selectid StatuUw’ com«ponding to 
Chitty’s ‘Statutes of Public Utility’? 

7. How are private Acts published ? 

V. Revision of Statutes 

1. Have any steps been taken for the revision and expurgation 
of the statute law, whetlier p<>ri<Hlically or otherwise? What 
machinery, if any, exists for this purpose? 

2. Is there any edition of ‘Keviscil Stalul<!s’ showing those 
actually in force ? If so, under what authority is it prepared and 
published, and what is the date of the latest idition ? Is it pul^ 
liahed at periodical intcr\als, or how otln-rwise ? Are the contents 
arranged alphabetically, chronologically, or on any oMier principle? 

VI. Indexing of StaliUe Law 

la there any general index to the statutes of the colony ? If so, 
on what principle is it arranged, and after what interval is it re- 
vised? Does it include both public and private Acts or ordi- 
nances, and the statutes of the United Kingdom which are in force 
in the colony ? Is it accompanied by any tables showing how each 
statute has been dealt with ? What is tlic date of the latest edition ? 

VII. ConsoHdalion and Cofitficaium 

1. What steps have been taken to consolidate the whole or 
particular parts of the statute law, or to codify any branches of the 

law? 

E 
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2. Does any machinery exiet for thia purpose? Is the work 
now in progress? 

3. What ‘codes' are now in force in the colony? When and 
by whom were they prepared, and on what materials were they 
baaed? 

VIII. Subordinate Le(fidation 

What official or other machinery exists for the preparatHHi, 
passing, or promulgation of measures of subordinate legislation, 
such as rules or orders made by the governor, or a minister or 
department under the express authority of statute or ordinance? 
Is there any, and what collection of, or index to, such subordinate 
measures? 

Another thing which the society proposed to do was to 
give some account of the course of legislation throughout 
the British empire, and so far as possible in foreign coun- 
tries. “A difficult and ambitious task,” you will say. Yes ; 
both ambitious and difficult ; but, thanks to the help of 
friends in different parts of the world and to the seal and 
indefatigable labours of the editors of the society’s Journal, 
and of the colleagues whom they have called to their assist- 
ance, it has been accomplished. For every year since 1895 
the society has brought out in its Journal a summary of 
current legislation, published as soon as possible after suffi- 
cient time had elapsed for collecting, tabulating, digesting, 
and summarising our materials. A beginning was made with 
the work of the several British legislatures, some sixty in num- 
ber, and the survey has been extended to the United States, 
where there are some fifty or more legislatures, and also to 
the continent of Europe. But of course, in dealing with 
foreign countries, it has, for reasons which will be obvious, 
been found impossible to make the review as regular, sys- 
tematic, or complete as in dealing with legislation of the 
British empire. 
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The iKunmaries of British iegislation for the deoeonial 
period 189S-1907 will be found collected in a useful work of 
four volumes entitled The Le^dation of the Empire. 

I doubt whether any one who has not attempted the 
task can realise the enormous labour involved in cx)!lectin|{ 
and digesting the great mass of legislative material with 
which we have had to grapple. I can speak with some ex- 
fierience, for I have myself summarised for each year the 
Indian Acta, with the subject-matU'r of which 1 happen to 
have greater familiarity than most persons in England. 

What the society de«ire<l to do was, not merely to compile 
a dry list or register of enactments, but to bring out the 
features of novelty, importance, and general interest in each 
new law. But in order to do this properly, one ought to 
have some acquaintance with the previous staU.* of the law 
and the history of legislation, and with the influences, in- 
terests, arguments, and currents of opinion which have been 
brought to bear on the subject-matter of legislation. And the 
facts ought to be presented in such a way as not to give rise 
to charges of partiality, prejudice, or captious criticism. In 
short, the society wanted an army of compnitent and im- 
partial experts, marehalled and controlled by exceptionally 
able editors. Of course the society has not realised, and did 
not expect to realise, its ideab; but it has done what it 
could with the persons and materials at its disposal, and I 
believe that it has succeeded in doing a piece of work which 
experience has proved to be of great practical value, which 
has been much appreciated throughout the British empire, 
and which has refiected the greatest credit on the seal, 
energy, and industry of the editors of the Journal and their 
staff. 

Judg^ from the experience which we have obtained, we 
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have no reason to suppose that the interest which was showi 
in our work at the cotnmencenicnt has in any way abated 
On the contrary, we have every reason to believe that i( 
has increased and is likely to increase. Sitting as I do, ai 
the tabic of the House of Commons at Westminster, I have 
some means of forming a judgement on this point. I have 
said that the society arost* from a recognition of the need ol 
better information alx>uf the course of legislation in different 
parts of the world. OCX's that nw'd continue? Is it still 
felt? To thes«* ({uestions there can be but one answer. 
Everyone who has hud anjlhing to do with the British House 
of Common.s must have be<“n struck with the steatly, con- 
tinuous, growing demand for information of this kind. It 
reveals itself in the debates of the House, in questions to 
ministers and in requests for returns — questions and re- 
quests which throw an enonnous burden on the departmenta 
of the executive government. Take some of the most prom- 
inent subjects of the day — licensing, education, the care of 
children, the treatment of old age. The British government 
is overwhelmed with requests for information about the 
laws which are in force or have been proposed on these sub- 
jects in the different parts of the British dominions and in 
other parts of the world. 

These requests come not merely from Westminster, but 
from other parts of the British empire, and from foreign 
countries; and the supply of answers to them occupies a 
great and increasing part of the time of the several depart- 
ments of the government. I feel sure that any aid which 
they could obtain in the performance of this onerous task 
would receive a most hearty welcome. Our society baa 
therefore every encouragement on this groxmd to continue 
its work, and to extend it so far as means will suffice. 
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For insUnoe, the annual sununarie« supply useful informa* 
tion about tbe course of legislation, but they supply only a 
gmall part of tbe information which is desirable. One wants 
to know, not merely what laws have Ix-en passed, but how 
they work, and, in some cases, whether they work at all. 
We should like to supplement our nec«‘s.sarily rneagrt' annual 
reviewB of legislation by monographs on particular subjects 
of legislation, showing the laws in h»ree in different countriw 
on tbe same subject, and how they n>spectiv»‘ly work in 
practice. Some valuable monographs of thi.s kind will Iw 
found in the volumes of our Journal, and we should like t<» 
extend their nuralx-r largely. But I i»s>d hardly remind 
you how difficult w'ork of this kind is, if it is to lx‘ well 
done, and what an amount of lalx)ur and <if »;xpert knowledge 
it involves. 

If we were in a position to e.xtend our efforts in this and 
other wa>'B, we might, as I sometimes dr<>am, «*stablish and 
maintain something which would tn- the n'cognised organ of 
those who are engaged in the study either of comparative 
law or of comparative legislation, playing the same? kind of 
part as is playt*d for the students of history by such organs 
as the English Historical Review and by similar organs in 
other countries. Such an organ should conUiin articles by 
competent writers on special subjects, and should also put 
its readers on the track of information L) 1 h' derivnl from 
other sources, such a.s authoritative treatiws, blue b<x)ks, 
periodicals, and sp<>cial article's in newspapers, whose* cor- 
respondents often supply us in England with extremely 
valuable information about the nature and working of Icgis- 
Iatk>n in different parts of tbe British empire and in foreign 
countries. It appears to me that there is need for such an 
organ as this, and ample room for it beside the existing 
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orgttut devoted to legal eubjeete. This would be the ideal 
at which I should aim. But to make evoi an approximar 
tkm to its attainment would involve much expense, much 
labour, and careful organisation. 

I have spoken to you at some length about the work 
carried on by the English Society of Comparative Legisla- 
tion, because I know that similar work is being carried on by 
similar organisations in this country. Now work of this 
kind depends entirtrly on the co-optjration and mutual help 
of many men and many minds in many different States and 
countries. We in England, you in the United States, others 
in different parts of the British dominions and in foreign 
countries, ought to know all about each other, and about the 
work in which we arc severally engaged, and we ought to 
help each other in what is really an international work, in 
every possible way, by supplying information, by indicating 
paths of inquiry which may be u.sefully pursued, by sub- 
scribing to each other’s journals or other organs ; indeed, 
by every available form of co-operation, for it is by co- 
operation alone that we cem apply and economize our labours. 

I should like to conclude this branch of my subject by say- 
ing a very few words suggested by the summaries of current 
legislation to which I have referred. Any one who guanoes 
through these summaries and is able to detach his mind from 
their arid details and concentrate it on their general features 
cannot fail to be struck with one thing. He will observe 
that we, the great civilised nations of the world, are all 
busily engaged, under different conditions and by different 
methods, in pursuing objects which are similar and often 
identical. We are all attempting, with imperfect vision 
and with stumbling steps, to advance, so far as it can be 
advanced by legislation and administration, the cause of 
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humanity and civilisation, to make our laws more Intel- 
ligilde and more rstiood, to make better provision for those 
who are unable to help themselves. Wc have all much to 
learn from each other, from our experiments, from our 
failures, from our successes. That is one lesson to be de- 
rived from this survey of legislation. There is another. 
The more we know about each other, the more, especially, 
that we direct our attention to those aims and objects which 
unite instead of dividing mankind, the more we endeavour 
to understand, appreciate, and sympathise with the common 
work in which we arc all engag»‘d, the less we are likely to 
be influenced by those 8u.spicions and prejudiww, bred of 
ignorance, which ar«> the most fertile causes of discord and 
of war. The knowledge which it is the object of this English 
society of ours and of similar societies elsewhere to provide 
and to organise is knowledge which makes for progress, and 
makes for peace. 



IV 


ORIGIN AND FUNCTIONS OF THE PARLIAMEN- 
TARY COUNSEL’S OFFK’E IN ENGLAND 

What efforts have l>een ramie in England to improve the 
form of current legislaticjn, and how far have those efforts 
been succtnsful ? This wjis the second of the questions 
which 1 askeil you to consider, and. to answer it, I must again 
make a short excursion into liistory. 

How and by whom parlifunentary hills, bills mtended to 
become Acts of Parliament, were frannnl before a quite recent 
period is a subject which is involved in much obscurity. 

In the earlirat p<*riod of parliamentary history, statutes 
or Acts of Parliament were orders mtide b y the King on__D£ti - 
tiong nres^ntivl by nr through Parliamen tT It was for the 
King k) say, after hiking the advice the wise men about 
him, whether any order was to be made on such a petition, 
and, if any order was to be made, how it should be carried 
out. 

It must be remembered that the medieval Parliament 
was an expansion of the King’s Council, and this fact explains 
the nature of the business which it had to transact. 

The immediate cause of summoning a Parliament was 
usually want of money. The King hml incurred, or was 
about to incur, expenses which he could not meet out of 
his ordinary resources, such as the revenues of his domain 
and the usual feudal dues. He sununoned a Parliaro^t 
and, through his chancellor or some other minister, explained 
wfa&t be wanted and why he wanted it. The King’s speech 
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nui^t touch on other great matters, about which he mig^t 
need advice or approval, but money was the gist. On the 
otb«' htmd, the King's subjects had grievances for winch they 
desired redrees. The grievances would be of different kinds, 
breach of old customs, failure to observe charters or laws, 
oppreauon by the King’s officers or by great men, maladmin- 
istration of justice, difficulties in the way of settling private 
disputes, and so forth. For the rwlr(>s8 of these grievances 
petitions were presented, petitions which in their multifarious 
character were not unlike the statements of grievances 
presented to the national assembly, on the eve of the French 
Revolution. The petitions were to the King in Parliament 
or to the King in his Ctmncil, and Parliament was the peti- 
tioning body, the body by or through whom the petitions 
were presented. The remedies required would l>e classified 
in modem language as judicial, legislative, or administra- 
tive. But in the thirteenth century these distinctions had 
not been clearly drawn. I cannot find a better illustration of 
the way in which judicial, administrative, and legislative reme- 
dies were then continued than in a statute made by Edward I 
in his Parliament of 1292, known ns the Statute of Waste, 
and based on a petition presented to him in that Parliament. 
The statute begins with a long story showing how Gawin 
Butler brought a complaint before the King’s justices about 
waste done to bis land, but died l>efore obUiining judgement ; 
how his brother and heir, William, who was under age and 
a ward of the King, sought to continue the prfxieedmgs ; 
and how the justices differed in opinion as to whether he 
was entitled to do so. Thereupon the King, in his full 
Parliament by bis common coimcil or by general consent 
(for the lAtin phrase wavers between the two meanings of 
“council” and “counsel”), ordains that all heirs may have 
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an action by writ of wante for waste done in the time of tbar 
anoeston, and the King himself commands his justices to 
give judgement accordingly. Here the King acts partly in 
his legislative capacity, laying down a general rule, partly 
in bis judicial capacity, an having power to review and con- 
trol the procecdingH of his justices, and partly in an adminis- 
trative capacity as guardian of an infant heir. 

Now the responsibility for friuning these statutes would 
naturally devolve on the King’s judges or on other higboflBi- 
cials Monging to, or calhsl in to a.ssiKt, his Council. But 
when legislation on petition was 8UjK*r8t'<ied by legislation 
by bill, when Parliament no longer merely asked for a law 
but dictated the term.s in which it wjjs to be framed, the 
procedure for framing it would naturally alter, and doubtless 
some alterations took place. In Tudor times the King 
played a much greater part in the initiation of legislation 
than had been played by his I.4inrA8trian predecessors, and 
Henry VllI, in particular, took a keen, active, and personal 
int^cst in the legislation of his Parliaments. Indeed, Froude 
goes so far as to tell us that Henry not only dictated but 
drafted his own laws, and refers to a particular Act as the 
composition of Henry himself and the must hnisbed which 
be has left to us. But I have been unable to find satisfactory 
authority for this characteristiciUly bold statement. 

It seems probable, though I have not investigated the sub- 
ject carefully, that the most important Acts of the Tudor 
period were framed by committees of the Privy Council, 
such as the committee which was appointed in 1583 " to con- 
sider what laws shall be established in this Parliament, and 
to name men that shall make the books thereof." 

In the period after the Restoration, the judges, who at 
that time assisted the House of Lords, not only in their 
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jodioial but in their legislative business, and hnlMtuaUy 
amended the sittings of the House for that purpose, appear 
to have been occasionally employed by the House as drafts- 
men of bills or clauses. Sometimee the heads of a bill were 
agreed to by the House, and a direction was given cither to 
the judges generally or to particular judges, to prepare a 
bill. In other cases a judge would attend a grand committee 
of the House as a kind of assessor, and do such drafting work 
as was required. It is not clear how long this pr%ctioc 
continued, but there is an interesting reference to it in a 
speech delivered by Ixird Hardwicke in the House of Lords 
on the Militia Bill in 17.'>6,’ and I will venture to quote a 
passage from his speech becauw* it illustraU‘8 the practice of 
his time, and givi-a the views of a great English eighteenth cen- 
tury judge as to the way in which statutes ought to Ix^ framed. 

"In old times,” he said, “almost all the laws which were de- 
signed to be public Acts, and to continue as the standing laws of 
this Kingdom, were first moved for, drawn up, and pasMsl in this 
House, where wc have the learned judges always attending, and 
ready to give us their ailvice and uasistance From their knowl- 
edge and experience they must lie allowetl to be liest able to tcJl 
whether any grievanec complained of procmis from the non- 
cxecution of the laws in bt>ing, and whether it be of such a nature 
as may be redressed by a new law. In the former ease, a new law 
must Wc always imnecensary, and in the latter it must be ridiculous. 
And when by the opinion and advice of the judges wo find that 
neither of these is the case, we have their assistance whereby we 
are enabled to draw up a new law in such a manner as to render it 
effectual and easy to understand. This is the true reason why in 
former tiinea we bad very few laws passed in Parliament, and very 
aeidom, if any, a posterior law explaining and amending a former.” 

There might be some difficulty in identifying the golden 
age of legislation to which Lord Hardwicke thus refers, 

'Harris, l/ift of Lord Hardwicke, III, HH. 
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but the practice which be commends appears to have been 
continued at intervals until at least the middle of the ei^- 
teenth century. It is to be hoped, in the interests of judicial 
reputation, that our eighteenth century judges were not re- 
sponsible for the form of much of the copious and ill-expressed 
English legislation of that century. 

Some Acts dealing with specially legal topics appear, as 
might be expected, to have been drawn by eminent lawyers. 
Thus the Statute of Distributions is said to have been 
‘penned’ by a distinguishtnl civilian. Sir Leoline Jenkins, 
and, at a much later date, the Fines and Recoveries Act 
and other Acts arising out of the recommendation of the Real 
Property Law ('ommissiona are known to have been drawn 
by the great conveyancer Mr. Brodie. Many other statutes 
bear intrinsic evidence of having been the work of convey- 
ancers. 

As to the mode in which the legislation of the eighteenth 
century was prepared, there is little evidence available. 
Much of it was the work of private members. Administra- 
tive measurra introduced by a minister of the Crown may 
presumably have bwn drawn by some member of his official 
staff, or by some legal expert attached to, or working for, 
his department. 

Towards the close of the century William Pitt appears 
to have made some more definite and p>ennanent arrange- 
ments for the preparation of measures for which be was 
responsible. 

I once found in an old blue book some evidence gpven in 
1833 before a select committee of the House of Commoie 
by one William Harrison. Mr. Harrison said that some 
time before the French Revolution, when he was a special 
{deader, he was asked to as^ in preparing some measures 
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which William Pitt then had in contemplation, that sinoe 
that tim e he had done a great deal in the way of drafting 
govemm^t measures, and that at the time when he spoke, 
that is to say, in 1833, he held the office of parliamentary 
counsel to the Treasury, and in that capacity was expected 
to draw bills, not only for the Treasury, but for other govern- 
ment departments. 

Very little appears to have lKH>n rememlx*red about Mr. 
Harrison or his work, and my impression is that in giving 
his evidence he cxaggcratetl the dutim and importance of 
his work. The Acts which he said he drew are not master- 
pieces of draftsmanship. But his evidence is of interest 
for two reasons : first, because he bore a title which was sub- 
sequently revived ; and, siTondly, — and this is far more 
important, — because the evidence illustrates the dawn or 
germ of government responsibility for parliamentary legis- 
lation. 

It must be borne in mind that in England the share of the 
executive government in the work of current legislation and 
their reponsibility for it has enormously increased during 
recent years, that is to say, since 1832. Many measures 
which at the present day could not Imi carried except as gov- 
ernment measures were, in the eighteenth century, and in 
the early part of the nineteenth century, introduced and 
carried by private members. Thus, in the history of poor 
law legislation, the important statutes known as " Gilbert's 
Act ” and “ Hobhouse’s Act ” were private members’ Acts. 
Sir Charles Wood, talking to Mr. Nassau Senior about the 
year 1855, is reported to have said : — 

When I was first in Parliament, twenty-aeven years ago (in 
1825] the functions of the government were chiefly executive. 
Chaagsi in our laws were proposed by independent membera, and 
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curiad, not u partj questions, by their combined action on both 
ndes. Noir, when an independent member brings forward a sub- 
ject it is not to propose a measure himself, but to call to it the 
attention of the government. All the House joins in declaring 
that the present state of the law is abominable, and in requiring 
the government to provide a remedy. As soon as the govemmeot 
has obeyed, and prepared one, they all oppose it. Our defects as 
legiiiUtors, which is not uur bixsincss, damage us as administrators, 
which is our business. 

That is the language of a veteran statesman who remem- 
bered the old system and had lived well into the new system. 
I call it the new system, for you must always remember 
that the Reform Act of 18rt2 is one of the great landmarks 
of English constitutional history, and that what we are apt 
to call the eighteenth century system lasted more than 
thirty years beyond the c>nd of that century. And the most 
striking feature of the change from the old system to the 
new was the extension of the rt'siwnsibility of the central 
government in the sphere of administration and still more 
in the sphere of legislation. 

The change which came over the functions and respon- 
sibilities of the executive government in England during 
the years that followed the pj^ssing of the Reform Act of 
1832 was reflected in the alterations which were made in 
the machinery for drafting and preparing government bills. 
The Mr. Harrison to whom I referred, and who gave evidence 
in 1833, seems to have gone on drawing bills till 1837, when 
his office was allowed to fall into abeyance. At that time, 
the first year of Queen Victoria’s reign, it was the Home Sec- 
retary who was usually responsible for initiating the most 
important legislative measures of the government, and the 
Home Secretary soon felt the need of more regular and 83 rs- 
tonatio aid in the preparation of bills. And so it canw to 
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pass that in the year 1837 the Home Secretary of the day 
a{^x»nted a iMurister, Mr. Drinkwater Bethune, to a poet 
in which he was charged with the duty of preparing bills 
for parliament imder the direction of the Home Secretary. 
Mr. Bethune subsequently went out to India as member of 
the Governor-general’s Council, and was succeeded in his 
post at the Home Office by Mr. Walter ('oulson, a man of 
great ability and very w’ell known in his time, though now, 

I fear, forgotten. He had been in his youth on amanuensia 
to Jeremy Bentham, was a friend of Charles Lamb and Leigh 
Hunt, and became a very successful newspaper editor be- 
fore he abandoned journalism for the legal profession and 
was called to the bar. Mr. Coulson died in 1860 and was 
in that year 8ucc(H»de<i in his post by Mr. Henry Thring, 
who was afterwards raised to the peerage as Lord Thring, 
and who, as some of you probably know, acquired great" 
fame as a parliamentary draftsman. Mr. Thring, as ho 
then was, appears to have drawn, as Home Office counsel, 
all the most important of the bills which were introduced 
into parliament on the responsibility of the cabinet. His 
services were often plac«d at the disposal of other depart- 
ments of the government. But these departments were 
not bound to employ him, and they often preferred to employ 
indep^dent counsel to draw their bills, or to get them drawn 
by their own departmental officers without legal aid. Now, 
the result of this system, or lack of system, was very unsatis- 
factory. The cost was great; for barristers employed by 
the job were entitled to charge fees on the scale customary 
in private parliamentary practice. There was no security 
for uniformity of language, style, or arrangement in laws 
which were intended to find their place in a common statute 
book. There was no security for uniformity of principle 
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in measureB for which the government was collectivity re- 
gpondble. Different departments introduced inconsisteDt 
bills, and there was no adequate provision by which the 
prime minister, or the cabinet aa a whole, could exerdse 
effective control over measures fathered by individual 
ministers. And, lastly, there was no check on the financial 
consequences of legislation. There was nothing to prevent 
any minister from introducing a bill which would impose 
a heavy charge on the Treasury, and upset the chancellor 
of the exchequer’s budget for the year. 

These were the defects that impressed the acute and 
frugal mind of Rol)ert. Ix)we (afterwards Lord Sherbrook) 
when he was chancellor of the exchequer in 1869. The 
remedy which he devistil was the establishment of an office 
which should be responsible for the preparation of all gov- 
ernment bills, and which should l>e subordinate to the Treas- 
ury, and thus be brought into immediate relation, not only 
with the chancellor of the exchequer, who was specially 
interested in the financial aspects of legislation, but also 
with the first lord of the Treasury, who was usuadly prime 
minister. That is how the present office of parliamentary 
counsel to the Treasury was started. Its establishment 
involved no legislation, merely a Treasury minute, and an 
application to the House of Commons to vote the necessary 
money. Mr. Thring was made head of the office, with the 
title, revived for that purpose, of parliamentary counsel 
to the Treasury, and he w'as given permanent assistance 
and a Treasury allowance for office expenses and for such 
outside legal assistance as he might require. He selected 
as his assistant a young barrister, Mr. Jenkyns, who after- 
wards succeeded him, and there is no indiscretion in my say- 
ing that this Sir Henry Jenkyns, as he afterwards became, 
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is the gentleman who was referred to in such eulopstic terms 
— eulogistic but not a bit beyond his merits — by Mr. Bryce 
in the statement which he made before a committee of Con> 
gresB last year. 

The constitution of the office, as established in 1869, has 
remained ever since without any material alteration to the 
present time. The parliamentary counsel and his assistant 
are now called the first and second parliiuncntary counsel, 
and the status and salaries of the two counwd have been more 
nearly equalised with each other. The first parliamentary 
counsel now draws a maximum salary of £2500 (say $12,500), 
the junior a maximum salary of £2000 (say $10,000), but 
that is about ail the change that has been made. The 
permanent staff consists of the two counsel, with three short- 
band-wniting clerks, an office keeper, and a Iwy messenger or 
office boy, and these together run what may bo called the 
legislative workshop. Two barristers usually attend the 
office regularly as assistants of the two parliamentary coun- 
sel. But their attendance is voluntary ; they are under no 
permanent engagement ; they arc paid by fees in accordance 
with the work done by them ; they have their own chambers, 
and are allowed to take outside work. Such other legal 
assistance as is required is given by barristers practising at 
Lincoln's Inn or the Temple. The estimate, or, as you 
would call it, the appropriation, for the parliamentary coun- 
sel’s office, for the current year, 1913-1914, was £5596, mth 
an additional £2100 for barristers assisting the parliamen- 
tary counsel and £10 for minor expenses, about £7700 (say 
$38,500) in all. 

Now, that being the staff of the office, what is the work 
that it is supposed to do? Under the minute of 1869 the 
parliamentary counsel w'as to settle or draw all such govern- 
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ment bills as be might be required by the Treasury to settle 
or draw. The duties of the office did not at first extend to 
all government bills. There are still separate draftsmen for 
Boottish and Irish bills, though bills relating to Ireland have 
often been of such great political importance and have raised 
such serious financial questions that a large share, p«‘hape 
the larger share, of the responsibility for preparing them has 
usually dcvolv<5d on the English office. When I first joined 
the office, the budget bill and oth«!r revenue bills of the year 
were drawn by officers of the revenue departments, and I 
well rememl)cr a conversation which I had with Mr. Goschen, 
who was chancellor of the exchequer at the time when 
the responsibility for putting them into shape was transferred 
to the parliamentary counstJ's office, in which I then held 
the second post. Tliis was some time in the early nineties. 
Mr. Goschen told me, or reminded me, that until recent 
times the House of (.'ommons used to discuss the budget of 
the year on the financial resolutions proposed by the cban> 
cellor of the. exchequer. And they did not criticise the 
language of the rtwolutions ; they looked merely to the sub- 
stance as explaine<l by the chancellor, and argued for or 
against the financial scheme as a whole, or for or against the 
propriety of particular taxes. As to the bills based on the 
resolutions, bills which were usually drawn in very technical 
language, hardly any one read them or tried to amend them. 
" But now,” he saud, ” members have taken to move amend- 
ments or clauses in these bills ; and I really must have the 
bills drawn, if possible, in leas technical language, at all 
events in language which it is easier both for myself and for 
the average member of Parliament to understand. There- 
f<»« I am afraid we must impose on your office the responsi- 
bility for putting these bills also into shape.” The respon- 
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sibility was impoeed, and a very serious responsibility it has 
lieen, as will be realised by any one who considers Sir William 
Harcourt’s Finance Act of 1894, and Mr. Lloyd George’s 
still more contentious Finance Act of 1909-1910, and the 
swarm of amendments by which these measures were assailed 
in their passage through the House of Commons, amend- 
ments all of which had to be studied and dealt with by the 
unfortunate draftsman of the meiisure. You may take it, 
then, that, under present arrangements, the parliamentary 
counsel’s office is responsible for the preparation of all 
government bills, with a very few exeeptions. 

Under the Treasury’ minute of 18()9 the instructions for 
every bUl which was to he drawn by tin* parliamentary 
counsel’s office were to be in writing, and were to be sent by 
the head of the government <lepartment principally con- 
cerned to the parliamentary counsel through the Treasury, 
being the department to which the parliamentary counsel 
is immediatc'ly responsible. These directions are still ob- 
served. The form of the in.structions which the parliamen- 
tary counsel usually receives is as follows ’. — 

Theastjht Cbambers. 

Sib, 

I am directed by the Inrds Contmissioners of His Majesty's 
Treasury to transmit to you herewith a copy of a Lf:tter from the 
(Home Office) dated containing instructions for the 

preparation of a Bill to and I am to 

request that you will place yoursejf in communication with the 
(Home Office) with a view to drawing the same. 

I am, 

Sir, 

Your obedient Servant, 

A. B. 

’Tex Pabuauxntabt Counsxl. 
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You will see tbAi the iiutructions thus pTen are a general 
and indefinite character. They may or may not be accom- 
panied by more specific instructions from the minis ter or 
department principally concerned, in the form either of a 
short note, or of reference to the report of a commission or 
committee, or of papers showing the circumstances which 
appear to render legislation expedient. The procedure 
adopted on receipt of the instructions varies according to 
the character and importance of the measure. There is 
usually a preliminaiy conference either with the minister 
who is to take charge of the bill, or with the permanent head 
of his department, or with both. In the case of minor de- 
partmental raea.suro8, the instructions first received may 
suffice for the immediate preparation of a draft much in the 
form in which it will be submitted to Parliament as a bill. 
In the case of more important and elaborate measures, the 
stage of gestation is naturally longer. The draftsman often 
has to prepare memoranda stating the existing law, tracing 
the history of previous legislative enactments or proposals, 
or raising the prcliminarj' questions of principle which have 
to be settled. The first draft which he prepares may take 
the form of a rough ‘sketch’ or of ‘heads of a bill.’ The 
original draft, whether in the form of a bill or otherwise, is 
gradually elaborated after repeated conferences vrith the 
minister, and with those whom he takes into his confidence. 

A measure will often affect more than one of the govern- 
ment departments; and in those cases the departments 
affected will have to be consulted. The responsibility for 
seeing that this is done rests, primarily, with the initiating 
department ; but, as a matter of convenience, the necessary 
communications are often made by the draftsman. In 
particular, the attention of the Treasury has to be directed to 
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any legislative proposal involving expenditure of public 
mMiey ; and the parliamentary counsel, as an officer of the 
Treasury, is charged with responsibility for seeing that this 
duty is not overlooked. When there is a conflict between 
the views of different departments on a subject of legislation, 
the parliamentary counsel, from his neutral position, may 
often find it possible to suggest a mode of harmonising them. 
And his general responsibility for all government bills en- 
ables him to guard again.st the risk of one department bringing 
forward proposals inconsistent with those brought forward 
by another. 

When the draft of a bill has been finally or approximately 
settled, it is usually circulated to all the members of the 
cabinet for their information l)efore introduction into Parlia- 
ment ; and the parliamentary counsel supplies the executive 
department concerned with a sufficient number of copies for 
this circulation. 

So long as a bill remains in the form of a draft, it can be 
altered and reprinted a.s often as convenience, requires, and 
the parliamentary counsel employs the services of the King’s 
printers for this purjwse. But as soon as a bill has been 
introduced into either House of Parliament and printed by 
order of that House, it passra out of his control. It can 
then only be altered by the authority of the House, and 
copies of the bill, in its original or its amended form, can 
only be supplied in the same way as other parliamentary 
documents. 
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DUTIES OF A GOVERNMENT DRAFTSMAN 

You will see from what I have said that the preliminaiy 
labours of the draftsman may, in the case of an important 
measure, be very considerable. He has to get up his brief 
as a barrister luis to get up his brief before arguing a heavy 
case, and he has not only to master his brief, but, to a great 
extent, to collect and put into .shape the materials for it. 
He has to get up his law and to get up his facts, and his 
labour may involve a good deal of historical research, such 
as has to be undertaken by a barrister, either personally or 
through his “ devils,” liefore arguing a heavy case, involving, 
say, questions of ancient property law, or questions on the 
wmstruction of a scries of treaties, or questions on the con- 
struction of a series of complicated statutes. For informa- 
tion about the facts constituting the case to be dealt with by 
legislation, the government draftsman would, in England, 
naturally rely mainly on the executive department prin- 
cipally concerned. The officers of that department would 
supply him with the necessary information or tell him where 
it is to be found, or at least put him on the track of finding it. 
A good deal of this information would be in the possession of 
the department itself, but a good deni of it would usually be 
found in what v^e call ‘blue books.’ Most of the important 
legislation in England is preceded by an official inquiry, and 
is based, more or less, on the reports and recommendations 
of some commission or committee. These official inquiries 
are usually held either by a royal commission, or by a par- 
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liam^tary committee, or by a departmental committee. A 
royal commission is constituted, and its tqpmbers are ap- 
pointed, by the Crown, on the advice of one of the ministers 
of the Crown, but usually in rcsponst' to parliamentary pres- 
sure for inquiry into a particular subject with a view to legis- 
lation, or to executive action. A parliamentary committee 
is appointed, and its members are selected, by one of the 
two Houses of Parliament, or there may l>e a joint committee 
of the two houses. In any case it consists exclusively of 
members of Parliament. A departmental committee is 
appointed by the political head of the government depart- 
ment concerned, and consists of such persons, officials or 
others, as he may select. Its functions and powers are 
much the same as those' of a royal commission, but it is sup- 
posed to be a rather less dignihed l)ody. A parliamentary 
committee can compel the attendance of witnesses and the 
production of documents, and can examine witnesses on 
oath. A royal commission or departmental committee does 
not possess these powers unless they arc expressly conferred 
by a special Act. On the other hand, a parliamentary com- 
mittee can only sit when the House by which it is appointed is 
sitting. It comes to an end with the expiration of the session, 
and must be appointed afresh if its labours are to be renewed 
in a following session, whilst a royal commission or depart- 
mental committee can sit until its labours arc concluded. 
The power to compel attendance and to examine on oath is 
of less importance than it might seem, for in inquiries before 
parliamentary committees witnesses are usually willing to 
attend and supply information, and the administration of an 
oath is, as a rule, not considered necessary.* 

' Aa to royal oommiasioni, are the article by Profoaaor Harriaon Moore 
of Melbourne in the Columbia Law Renou> lot June, 1913. 
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The repcnrts of these commissionB and committees are 
made parliamentary papers by being formally presented to 
one or both Houses of Parliament, and constitute part, but 
not the whole, of that formidable mass of official literature 
which is popularly known under the name of blue books, 
which is so frequently used as an arsenal for arguments in 
political discussions, and into the l>owel8 of which the legis- 
lator, or would-be h.'gislator, and his assistants have so fre- 
quently to dig. When I was in the parliamentary counsel’s 
office the indexing of this miiss of blue books was not quite 
satisfactory, and it ofUm took one a good deal of time to 
find out what one wanted. But it has now been put on a 
satisfactory basis. There is a collective index to the blue 
books for each of the two periods 1801 to 1852 and 1863 to 
1809, an index for each deceimial period, and an index for 
each session. 

I mention these details because in the papers which have 
been supplied to me there is a great deal about bureaus of 
legislation or reference bureaus, and I thought you might 
like to know something about the kind of information bearing 
on legislative projects which is ordinarily available to the 
l^^ator in England. Of course, in our country, as in 
yours, large amounts of information are supplied by volun- 
tary and unofficial agencies representing persons and bodies 
interested in the subject about which it is proposed to legis- 
late, and any member, be he a minister or a private member, 
who introduces or desires to introduce a bill, or to take an 
active part in supporting or opposing it, is sure to find him- 
self deluged with literature, more or less relevant, and more 
or less valuable. 

But we have not in England any official agency corre- 
sponding to the legislative reference bureaus which have 
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been established or are proposed to be establisbed in several 
of your States. Our view is that information of the kind 
which these bureaus supply should be supplied nuunly — 
mainly but not wholly — by libraries and librarians. We 
have several excellent libraries which supply such informa- 
tion. There are libraries attached to the principal depart- 
ments of the executive government, containing information 
on the subjects falling specially within the experience of 
that department. For instance, on labour questions you 
would find much information in the libraries of the Home 
Office and the Board of Trade. For information about 
India or the Colonics you might go to the library of the 
India Office or of the Colonial Office. The Board of Educa- 
tion has an admirable educational library. And so with other 
departments. There are also libraries attached to each 
of the two House® of Parliament, the House of Lords and 
the House of Commons, but each of these librarit® is accessible 
only to members or officers of the House to wliich it belongs. 
Then there are useful libraries attached to private or semi- 
private institutions, such as the Inns of Court, the Colonial 
Institute, and the London School of Economics and Political 
Science. 

The journals of the English Society of Comparative Legis- 
lation supply much information about the course of current 
legislation in different parte of the world. From sources 
such as these, and with the help of individuals or private 
organisations specially interested in a particular subject of 
legislation, a legislator or intending legislator can, in my 
country, usually obtain a vast amount of information on the 
subject with which he proposes to deal. In fact, if he is a 
public man, he runs a serious risk of being ‘snowed under* by 
the paii^)hlet8, memoranda, and other documents which 
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pour in upon him from variouB quarters. We have not, 
however, m London any central library accessible to the 
public generally, conveniently situated, and specially adapted 
to the needs of the legislator or administrator. We have 
nothing on the scale of your admirable Library of Congress 
at Washington, an institution for which I often envy you. 

I should like to say something more about the conferences 
to which I have ref<Tred, r-onferences which take place be- 
fore and during the preparation of a bill, and also afterwards 
during its progntss through the legislature, conferences in 
which the draftsman takes part. I look back on some of 
these conferences as among the most interj'sting and instruc- 
tive experiences of my official life. One might have, if the 
subject were important, mid if the minister were capable 
and determined to put his back into his subject, and if time 
were available — it must be admitted that all these con- 
ditions were not always present — one might have a big 
subject thoroughly discussed from many points of view. 
First there would bt' the minister himself, who would be apt 
(to look at it, !Uid would be specially qualified to look at it, 

• from the political point of view. He would be in the best 
" position to know from what quarters and on what grounds 
support might bo expected, from what quarters and on what 
grounds criticism, attack, or opposition was to be feared, 
what was likely to be the relative strength of his supporters 
and his opponents, and what means of persuasion and con- 
ciliation would be available and useful. Then there would 
be the permanent head of the department, the government 
civil servant, who under our system does not change with 
political changes. His special business would be to look at 
tbe proposals from an administrative point of view. Would 
Utey work ? By what agencies could they be worked ? What 
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would they cost? How was the cost to be met? These, 
and s thousand other questions of a similar kind, he would 
have to meet, and he would have to give reasons for hb 
opinions and to fortify his reasons with facts. 

Lastly, there would be the draftsman, whose special duty 
would be to express in appropriate legislative language the 
conclusions arrived at by the minister in charge of the meas- 
ure. But, judging from my own exiierience, he was usually 
expected to do a good deal more than that. Ho would, 
perhaps, at the first stage of all, have got up the history of 
the subject, and would know what previous attempts at legis- 
lation about it had been made, whether and how far they 
had succeeded, whether and how far they had failed, and if 
they had failed, why they luid failerl. He might know some- 
thing about the course of legislation not only in other times 
but in other countries, and might have something to say 
about the lessons to be derived from successes or failures 
elsewhere. If he was an old hand at the work, a good deal 
of knowledge about previous legislative attempts, successes, 
and failures would have fallen within the range of his personal 
experience. It might have been his duty previously, it 
might be his duty then, a duty, painful or otherwise, accord- 
ing to his temperament, to prick legislative bubbles, and to 
damp the ardour of ambitious legislators by asking incon- 
venient but necessary questions about the preci.se morle in 
which those proposals were to be carried into effect. More- 
over, as I have said before, he might be able to throw light 
on the proposals from other points of view, and to guard 
against conflicts or inconsistencies between the policy or 
proposals of different branches of the government. Thus it 
may be his duty to inform, to advise, to criticise, or to suggest. 
But decision, and responsibility for decision, rest with the 
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minieter and with him alone. The drafteman is moety one 
oi the experta whom the minister calls in to help him. It is 
not on his shoulders that responsibility falls, except reepomi- 
bility to the minister whom be serves ; it is not with him that 
the last word remains. Government by experts is not an 
ideal of which I am enamoured. But government by experts 
is one thing, government with the aid of experts is another. 
And in legislation, as in other branches of government, to 
seek the aid of experts, and to keep them in their proper 
places, is desirable and nise. 

At conferences such as I have described, other experts, 
ofBcial or tmoflicial, besides the draftsman and the permanent 
dvil servant representing the department concerned, are 
often called in. And sometimes the draft, if it is of an im» 
portant character, is referred to the consideration of a cabinet 
eommittee, where those who are privileged to attend may 
occasionally hear a minister and his proposals criticised by 
bis colleagues with a frankness which, to the uninitiated, is 
surprising. 

Such are the duties of the government draftsman before 
the form of a bill is finally settled, and before the bill is printed 
and published by order of the House in which it is introduced. 

Of course, however, his labours do not end at this stage. 
The publication of a bill brings suggestions for amendment, 
which may be forwarded by the minister or department for 
cemsideration. After the second reading of the bill these 
suggestions take the form of amendments on the notice 
paper, which have to be daily scrutinised. In anticipa- 
tion of the committee stage, the draftsman often finds it 
prudent to prepare, for the purpose of refreshing his own 
memory, and for the use of the minister in charge, notes on 
the several clauses, explaining the origin and object of the 
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propoeab which they embody, referring to the precedmte on 
which reliance can be placed, and noting the argum^ta which 
may be used or which may have to be met. As the committee 
stage approaches, and when it has been reached, the amend- 
ments become the subject of discussion i^ith the minister, 
and alterations or consequential amendments have to be 
framed. If the bill goes to a committee of the whole House 
or to one of the grand committee's, the draftsman may be 
expected to attend the debate, and give such assistance as he 
can in the way of framing or modif>'ing amendments, or 
meeting points. 

Where a bill is much amended in committee, it requires 
minute examination after the committee stage, for the pur- 
pose of seeing whether there are any errors to l)e corrected, 
inconsistencies to be removed, or consequential alterations 
to be made ; and amendments have to be framed for inser- 
tion at a later stage. Notes also have to be written on va- 
rious points ; and the literature which thus gathers round a 
bill often attains to formidable dimensions. 

In order to explain these proceedings more fully I ought 
to touch on some of the differences between legislative pro- 
cedure in the House of Commons at Westminster, and legis- 
lative procedure in Congress at Washington. And in doing 
so, I will deal only with what are called in England public 
bills, with which alone the government draftsman deals, 
and not with private bills, with which he has no concern. 
In Congress, as I understand, the hrst and second readings of 
a bill are merely formal stages, and after second reading the 
bill is sent by direction of the Speaker to the appropriate 
committee, that is to say, to that one of the standing com- 
mittees of Congress that deals with the class of subjects to 
which the bill relates. This is not the procedure at West- 
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minster. Under a recent standing order of the House of 
Commons almost any public bill can be presented to the 
House, as a bill always could to the House of Lords, without 
any previous opportunity for debate or division. The only 
preliminary required is formal notice of intention to present 
on a particular day. The few exceptions relate to cases 
where the introduction of a hill has to be preceded by and 
based upon a preliminary flnaneial n^solution. This form of 
introduction — pn'sentation, followed as a matter of course 
by first reading — is adopte<l in the ease of the vast majority 
of public bills. But usually in the case of the more important 
government bills, and occtvsionally in the case of private 
members' bills also, the old procedure is still followed. The 
member, be he a minister or a private member, moves for 
leave to introduce the bill, and on that motion debate and 
division can take place. This procedure enables the intro- 
ducer of a bill to describe in popular language the nature of 
his proposals and thus prepare the ground for the study of 
the bill itself, which is probably expressed in more or less 
technical language. On the other hand, it invites a dis- 
cussion which must be incomplete and unsatisfactory, be- 
cause the text of the bill is not within the knowledge of those 
who wish to criticise its provisions. 

But whatever be the comparative advantages and disad- 
vantages of the procedure — and in the opinion of many the 
disadvantages predominate — it is a survival from ancient 
times and retains some quaint features. If the House, on 
the motion of a member, makes an order giving him leave to 
introduce a particular bill, the Speaker addresses him and 
asks him ‘ Who will prepare and bring in the bill ? ’ He reads 
out a list of names and then wralks down to the bar of the 
House and is again called by the Speaker. Thereupon he 
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walks up the floor of the House and hands the bill, or rather 
a ‘dummy’ which represents it, to the clerk. These formali- 
ties only occupy a few seconds, but they represent in a com- 
pressed and symbolical fornd, proceedings which in the seven- 
teenth century may have occupied days or weeks. In those 
days, when the House had come to the conclusion that a case 
for legislation had been made out, some member would under- 
take, with the help of colletigues whom he would name, to 
prepare the necessjyy measure. Thereuix)n lu' would go off 
to the Temple or Luicoln’s Inn, or some other convenient 
place, and, with the help of his friends and advisers, lalwri- 
ously ‘pen’ the preamble and clamses of his bill. Ho might 
take some time in doing so, and not until the process was 
finished and the bill was complete in manuscript form would 
he appear with it at the bar of the House. Now he goes 
straight from his seat to the bar, and then marciu^s up to the 
table, carrying with him the “ dummy,” whicii contains only 
the title of the bill, whilst the text of the bill may be still 
far from its final form and iudei'd may be noiw’xistent. 

Nowadays, whether a member adopts the new or the old 
form of procedure, whether he presents a bill after notice, or 
introduces it after having obtained an order giving him leave 
to do so, he effects the introduction by bringing to the table 
of the House where the clerks sit, a document which is sup- 
posed to be his bill, but w'hich is really a “dummy” or sheet 
of paper supplied to him at the public bill office, and contain- 
ing the title of the bill, the member’s name, and the names of 
any other members who wash to appear as supporting him or 
joining with him in presenting the bill. The clerk at the 
table reads out the title of the bill, and it is then supposed 
to have been read a first time. A fonnal order is made for 
printing it, and a day is fixed for its second reading. There 
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WM a time when those so-caiied “readings” were realities. 
The Speaker would explain from notes or a “breviate” sup- 
plied to him the general nature of the proposals to be brou^^t 
before the House, and the bill itself would probably be read in 
full, at later stages, by the clerk at the table of the House. 
Nowadays the “readings” are merely stages in the progress 
of a bill through the House. The first reading is a mere 
formality. When the question is put that the bill be read a 
second time an opportunity is afTordec^ for discussing its 
general principles as distinguished from its details. If the 
House signifies its approval of these principles, the bill is 
supposed to be read a second time, and then follows what is 
called the committee stage. Under the present rules, when 
a bill has been read a second time it is sent to one of the 
standing committees on bills, unless it falls under certain 
exceptions, or the House makes an order that it be considered 
by some other kind of conunittce. 

There are four of these standing committees. One of 
them is for the consideration of public bills relating exclu- 
sively to Scotland, and must include all the members repre- 
senting Scottish constituencies. The other three are con- 
stituted by the committee of selection, which is one of the 
committees appointed for each session by the House, and the 
same committee of selection also reinforces the committee on 
Scottish bills by adding to it some other members. The 
nuudmum number of each standing committee is eighty. The 
minimum number is sixty, and the quorum for business is 
twenty. 

If a bill does not go to a standing committee, it usually 
goes to what is called a committee of the whole House, but 
is really the House itself, transacting its business in a less 
fomal manner, with the Speaker’s chair vacant, and atting 
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under tiie presidency a chairman, who occupies the chair 
at the table which is occupied by the clerk of the House when 
the Speaker is present. These so-called committees of the 
whole House, corresponding to what are called “Committees 
of the whole” in the United States, came into existence at 
the beginning of the seventeenth century. The more im- 
portant bills were then sent to large committees, and as it 
was difficult to obtain attendance at these committees, orders 
were often made that any member who wished might attend. 
These orders grew into a general practice. It is said also 
that the House of that day did not place complete confidence 
in its Speaker, whom it regarded iw the agent and nominee 
of the King, and that it preferred to conduct its deliberations 
in his absence. So it came to pass that what is called a 
committee of the whole House is the same body of persons 
as the House itself, sitting in the same place, with slightly 
different formalities and procedure. 

Before a recent change in the standing order of the House 
of Commons, all bills went after second reading to a com- 
mittee of the whole House, unless the House ordered other- 
wise. Now the presumption is reversed, and all bills, ex- 
cept a special class, go to a standing committee unless the 
House orders otherwise. But the finance bill and other 
money bills of the year must go to a committee of the whole 
House, and opposition is always made when it is proposed to 
send to a standing committee any of the more important 
bills or any very controversial bill, for, notwithstandmg the 
recent change of rules, many members hold that every mem- 
ber of the House ought to have an opportunity of taking part 
in the discussion of the detailed provisions of these bills. 

When a bill is before a standing committee or a committee 
of the whole House, the committee goes through the bill, 
a 
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clause by clause, discussing any amendments that may be 
proposed, determining as to each clause, how, if at all, it 
should be amended, and whether in its original or amended 
form it should stand part of the bill, and then whether any 
new clauB(« should added. In the case of important 
and controversial bills these debati’s may last over many days 
or weeks, and the notice's of amendments to be proposed fill 
many pages of tlie i)arliamentary notice papers. WTien the 
discussion is finished and the whole bill has been gone through, 
the chairman of the committee makes a simple report to the 
House, merely stating whether the bill has been amended or 
not. 

These legislative sittings of the committee of the whole 
House and of standing commit t^'S are opt'n to the public 
so far as our limitwl accommodation jHjrmits. The debates 
ia the committee of the whole JJouis<> are printed and pub- 
lished in the official report. Save in exceptional cases 
there is no official report of debates in standing com- 
mittees. 

In some cases a bill, instead of going to a stan ding com- 
mittee or to a committee of the whole House, is sent to a 
small select comniittt*e or to a joint committee of both Houses. 
These cases are comparatively rare, and the reason for adopt- 
ing this course usually is that it is desired to summon wit- 
nesses and take evidence as to the expediency and effect of 
the provisions of the bill. Committees of this kind usually 
make special reports, stating their reasons and conclusions, 
but bills considered by them have to be considered subse- 
quently by a committee of the whole House. 

After the committee stage follows the report stage. The 
House, sitting formally, with the Speaker in the chair, con- 
siders the bill as reported to it by the committee, and dis- 
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cusaes and determines whether any further alterations or 
additions should be made. This report stage is in some cases 
dispensed with, and in other cases may lx* a mere formality. 
But sometimes it is a very serious sttige, occupying a long 
time, and there is often a tendency to make it a repetition of 
the committee stage. 

The final stage in the House of Commons is the third reading. 
At this stage only formal or verbal alteratioius are allowed. 
What the House does is to considiT the bill as a whole, and 
determine whether, in its opinion, the measure ought or ought 
not to become law. 

I have a vivid remembrance of my owm experience's during 
the committee stage of an important measure which took 
some months in passing through the House of Commons. 
The official day would Iwgin with a study of the pages of 
new amendments handed in and printed since the previous 
day. One would consider with resjx*ct to each amendment 
whether it could be accepted, whether it should be oppost'd, 
and if so, on what grounds, whether any alteration of form 
would render it easier to accept, or whether an alternative 
form should be suggested, the leading consideration in each 
case being consistency with the generah principles of the bill 
and with its other provisions. One would dictate notes 
on those points and leave the shorthand writer under a 
strict injunction to have them ready by the time the debate 
on the bill began. Then one would hurry over to the min- 
ister's offiee, and discuss the most impMjrtant points with him. 
These proceedings, with perhaps a brief interv'al for snatch- 
ing luncheon, would occupy the time till the debate began. 
Then one would go down to the House, take one of the official 
seats under the gallery, watch the course of the debate, and 
SCTibble notes and suggestions intended to help the minister 
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from the draftsman’s point of view. The difficulties of doing 
so were in my time enhanced — they have been diminished 
since — by the fact that one’s official seat was at the other 
end of the House from that on which ministers sit, and one 
had to smuggle up notes to him as best one could — and th^ 
often did not arrive in time — unless he or some other mem* 
ber on his behalf could find time to come down to one’s own 
end of the House for a colloquy there, a proceeding which was 
avoided if possible, because it not only occupied time, but 
might invite comment. One would sit there till near mid- 
night or later, then home, and then — da capo — the same 
process would Ix^gin again next day. It was exhausting 
work while it laste^d, and it might last a long time. 

So much must suffice at present for the duties of the gov- 
ernment draftsman on government bills. As to bills brought 
in by private members, the Treasury minute of 1869 directed 
that the parliamentary counsel should report on such bills 
in special cases referred to him by the Treasury. But 
at present, except in the case of such references, the parlia- 
mentary counsel is in no way responsible for the preparation 
or criticism of such bills. The special instructions are usu- 
ally given in cases where the government, being favourably 
inclined to the principle of a private member’s bill, prom- 
ises to facilitate ite passing on condition of his accepting the 
government amendments.' 

No systematic supervision is exercised over private mem= 
bers’ bills. The Home Office was at one time supposed tc 

i A timilM ooiine i« often adopted in the caae of unendmenU moved by 
private members on government bids. When such an amendment appear! 
to the government to be aatiafaotory in substance but faulty in form, the 
government draftaman is not infrequently instructed to place him—lf in 
eommuoioation with the mover of the amendment, and help him to pul 
hit proposals into better shape. 
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eaerdM some kind of genera} supervision over them, but 
under the existing practice does not criticise any bills except 
those relating to Home Office subjects. Each government 
department is in the habit of watching bills specially affect- 
ing matters with which the department is concerned, and 
this departmental criticism frequently stops the progress of 
mischievous biUa, or requires the insertion in them of nec- 
essary amendments. It is also the duty of the parliamentary 
clerk of the Treasury to call the atUmtion of departments to 
bills affecting them. And, finally, the government often 
relies on the advice of the law officers of the Crown in con- 
sidering whether any opposition should be offered to private 
members' bills. In practice, however, very few private 
members’ bills succeed in getting through Parliament. The 
number of days allotted for their discussion is limited, and 
the chance of getting a good place on one of those days is 
determined by the fortune of the ballot. Unless a private 
member is very fortunate in the ballot, or can persuade the 
government to adopt his bill, or, at least, to give him a share 
of the time reserved for government bills, he can only slip 
his bill through by general consent as an unopposed measure, 
and subject to the risk of its progress being stopped by any 
member who says “I object.” There is pretty sure to be 
objection in some quarters of the House, and there is usually 
a member who takes upon himself the functions of objector- 
general, and opposes the passage of any bill except after 
opportunity for explanation and debate. 

The main duties of the parliamentary counsel relate to 
current parliamentary legislation. There are, however, 
three other classes of duties with which he is concerned ; — 

(1) Advising on questions affecting parliamentary legis- 
lation; 
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(2) Subordinate legislation, i.e. Orders in Council and 

statutory rules ; 

(3) Statute law revision bills and consolidation bills. 

The parliamentary counsel was required by the minute 

of 1809 to advise on all cases arising on bills or acts drawn by 
him. The amount of work falling under this head is in* 
definite, for it is difficult to define or restrict the classes of 
cases which are, or may l)e, connecte<l with legislation, past, 
pending, or prosfx^ctive. In such cases it is sometimes 
convenient for the government to take the ad\ice of the 
parliamentary counwl instead of consulting the law oflScers 
of the Crown ; and the parliamentary counsel can often, 
from his knowiedge of the history and intention of an enact- 
ment, give a clue to its true construction. For this reason, 
even where questions are referred to the law officers, the 
case for their opinion has frequently to be settled by the 
parliamentary counsel and preliminary questions have to 
be discusseti with him. 

About statute law revision and consolidation bills I have 
spoken already. Alwut the important subject of subordi- 
nate legislation I shall have something to say hereafter. All 
I need say about it now is this. Under the minute of 1869 
it was made part of the duty of the parliamentary counsel 
to draw or settle all such orders in Council as he might be 
instructed to draw or settle on special occasions. This is an 
exceptional, and not a general, duty, and the great bulk of 
orders in Council are drawn outside the office, by or under 
the instructions of the departments by which they are ini- 
tiated. Most of the statutory rules are drawm in the same 
way. But where an order in Council or a set of statutory 
rules is of exceptional importance or difficulty, it is sometimes 
drawn in the office of the parliamentary counsel. For in- 
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gUaoe, the code of rules under the Army Act of 1881, which 
WAS part of the great scheme of consolidating the Mutiny 
Acts and the Articles of War, w'as drawn in that office, and 
probably could not have been drawn elsewhere. It is so 
important that rules framed under an Act should l)e framed 
on the same lines as the Act itself, and it is so difficult to 
frame those rules properly without being intimately conver- 
sant with the provisions of the Act and the objects aimed at 
by it, that the parliamentary counsf-l not unfrfspiently finds 
himself involved in some kind of indirect n*sjH)nsibility for 
the proper framing of rules or onlers under Acts drawn by 
him. The work of suliordinatt' legislation has, how'over, 
always been regarded as extraneous to the ordinary duties 
of the office. 

’ How far have the objects aimed at by Mr. Ix)w«(, when he 
established the parliamentary coun.sti’s office in 1869, been 
attained ? 

Those objects appear to have been : — 

(1) Elconomy ; 

(2) Better control over government legislation with re- 

spect both to policy and to finanet* ; and 

(3) Improvement of the form of statutes. 

I think that I may answer that all these objects have been 
substantially attained. 

Under the old system, special fees on the scale of those 
paid to members of the parliamentary bar were paid to drafts- 
men for the preparation of government measures, and often 
amounted to very large sums. Under the ru'w system the 
payment of such fees has practically ceased. The permanent 
staff of the parliamentary counsel’s office has drawn all 
government bills with the assistance of a few outside counsel, 
employed and paid under the responsibility of the office. 
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Notwithfltaading the growth of parliunentary lagiriwtion 
1869, the cost of drafting government bills has been 
reduced since that date. 

The control exercised by the Treasury and the prime 
minister has also been made more effectual. As instructions 
for all departmental bills must come through the Treasury, 
it is no longer possible for the head of a department to ini- 
tiate legislation without the knowledge or consent of the 
first lord of the Treasury and the chancellor of the exchequer, 
one of whom is nearly always leader of the House of Commons, 
nor to initiate without the knowledge of the Treasury legis- 
lation involving the expenditure of public money. 

Perhaps the chief advantage which has arisen from the 
institution of the parliamentary counsel’s office has been an 
improvement in the form of statutes. Acts of Parliament ' 
will always form the subject of adverse comments by the 
bench, the bar, and the public. But if the English statute 
book of the present day is compared with the English statute 
book of forty or fifty years ago, it is impossible to deny that 
the language of statutes has become more concise, uniform, 
and accurate, and that the arrangement of statutes has 
become more logical and consistent. The select committee 
of 1875 on Acts of Parliament expressly referred to “ the 
better style of drafting which has been recently introduced 
into Acts of Parliament, as well with regard to the arrange- 
ment of clauses and the subdivision of the bill into distinct 
parts, as also with regard to the language used, which, in 
simplicity and clearness, is far superior to the ‘ verbose and 
obscure language’ of former enactments.” 

Agencies similar to the office of the parliamentary counsel 
in England are to be found in British India, in the British 
self-governing dominions, and in other parts of Hie British 
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empire, but it is unnecessary to go into detail about them 
here.' 

Now it is obvious that an office such as that of the parlia- 
mentary counsel is not suitable to the conditions of legis- 
lation in the United States, where representatives of the 
executive government have no place in the legislature, and 
where there are consequently no such things as government 
bills. If you consider it desirable to establish any special 
agency for preparing bills intended to become laws, or for 
criticising or improving the form of such bills, that agency 
would, I suppose, be appointed and controlleil, not by the 
executive government, but by the legislatun' itself, or by its 
Speaker as its reprc'sentative. It would l)e easy to suggiajt 
methods by which an American legislature might establish 
and utilise an official or semi-official agency of this kind, if it 
were disposed to do so. For instance, it might make a rule 
or a standing order requiring a bill, as a condition of its 
being allowed to emerge from committee, to be submitted, 
in respect of form, to an expert draftsman, appointed or 
approved by the legislature or by its Speaker. I say ai>- 
proved, because there might conceivably l)c a panel of ap- 
proved draftsmen, any one of whom might be selected for 
this purpose. And the schools of draftsmen which some of 
your States and Universities are endeavouring to establish 
might do useful work io training the draftsmen to assist 
those legislatures. 

Then, again, I can well conceive that a legislature would do 
well to appoint and maintain a small permanent committee, 
whose duties it would be to keep a watchful eye over the 
condition of the statute book, to suggest, and to supervise 
the execution of, such useful processes as the indexing, ex- 

1 my lAQ% 9 UUiv€ Method* and Futtwi, Chapter IX. 
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purgation, and revision of the statute book, and the consoli- 
dation of statutes ; in short, all those processes which are 
required to make the statute law of a country, or of a par- 
ticular State within that country, more knowable and in- 
telligible, to make it rather more easy for the citizen to 
know and understand thow* laws which he is supposed to 
know, but which, in |KHnt of fact, he does not know, and, 
being only a human iK'ing, with limits to his intelligence, 
cannot know. Whether such a committee would do useful 
work would dofS'iid partly on the extimt to which the legis- 
lature would aid it by appropriations, and, still more, on 
the zeal, capacity, patience, and industry of the chairman and 
secretary of the commit Us‘. Work of this kind, and I speak 
from painful experience, is apt to In- dull and laborious. 
But it ought not to be ‘scanxped,’ and for carrying it on with 
thoroughness and fKTsistence qualities are required which it 
is not always easy to find. 

These are the kinds of suggestions which occur to an Eng- 
lish draftsman its [Htssibly practicable, but of course they 
can OJily be offered with great diffidence. 
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The composition and language of statuU*a i» a sulijcct 
which has been comparatively neglected by the authors of 
lcf?al literature, and on which not very much has been written. 
Oi\ the interpretation of statutes tluTc an* several well- 
known textbooks. The object of the writers of the.se books 
has been to collect such judicial decisions and other authori- 
ties, and to formulate such rules and [)rinciples, as may assist 
the courts and legal practitioners in detennining the meanings 
which ought to be attached to obscuh' or ill-t'xprem-d enact* 
inents. Rooks of this kind are very useful to the draftsman 
of an Act of Parliament as showing the meaning which the 
courts may t)e expected to attach to particular exprt*s8ionR 
and the canons of construction which the courts w'ill observe. 
They are also useful to him as illustrating the pitfalls which 
he should avoid, and the con.serjuences which the u!«i of 
loose or inaccurate language may entail. But they are 
written primarily, not for the draftsman, but for th«‘ prac- 
titioner who has to advise on or argue cas<'s on statute law, 
or for the courts which have to decide .such ca.sr's. They are 
concerned rather with the pathology or nosology of statutory 
drafting than with its laws of health. They illustrate bad 
drafting; they do not, except indirectly, lay down rules for 
good drafting. On the latter branch of the subject, as I 
have said, comparatively little ha.s been wTitten. 

Of the treatises which have beer written on thissubject, there 
are two to which I should like to direct your special attention. 

91 



02 THE MECHANICS OF LAW MAKING 

Among the works of Jeremy Bentham you will find a 
treatise on what he called Nomography, or the Art of Indit- 
ing Laws. Tile materials for this treatise appear to have 
been composed between the years 181 1 and 1831, but, like 
so many of his works, they were not put together or com- 
pleted by him, and were left to be edited and published after 
his death in 1832.' Bentham was a great coiner of words, 
and though he does not seem to have invented the word 
“nomography,” for it appears to have existed as a dictionary 
word before his time, he was the first who attempted to give 
it currency in the meaning which he attached to it. He 
deals with the subject in his usual systematic, comprehensive, 
and exhaustive manner. He explains that he employs the 
term “ nomography ” to distinguish that part of the art of 
legislation which has relation to the form given, or proper to 
be given, to the matter of which the body of law and its 
several parts are composed ; the form, in contradistinc- 
tion to the matter, and in .so far as the one object is capable 
of being held in contemplation apart from the other. He 
then tells us that he will proceed to consider : — 

1. The relations which nomography bears to the govern- 
ment of a private family, to logic, to a pannomion or 
universal code of laws, to proposal and petition, and to 
private deontology ; 

2. The ends in view in the case of nomography ; 

3. The imperfections to which it is exposed ; 

4. The remedies for those imperfections ; 

6. The subject of language ; 

6. The perfections of which the legislative style is sus- 
ceptible ; and 

7. Lastly, the form which enactments may assume. 

> S«e BenUuun's Works (Bowring’a edition). III. 



RULES FOR THE GUIDANCE OF DRAFTSMEN 03 

You may perhaps wonder what nomography has to do 
with the government of a private family. But this reference 
illustrates the meticulous care with which Bentham en- 
deavoured to consider every possible aspect and relation of 
any subject with which he dealt. He would probably be 
more read if he had not been so excessively anxious, es- 
pecially in his later years, to say everything that ought to 
be said or could be said on any given subject. In this case 
he thbught it neces-sary to point out the distinction iHjtwcen 
commands emanating, or, as he was pleased to call it, “eman- 
ing,” from a State and commands emanating from the head 
of a fanuly, and to explain why laws or coinmands of the 
first class required, whilst commands of the st'cond class did 
not require, subsidiary or inducement-giving laws, laws de- 
fining the reward to be given or the evil to be inflicted as 
inducements for doing or refraining from certain actions. 
And he gives as illustrations of the family laws or commands 
which do not require these specific inducements, the follow- 
ing : “Set the loaf on the table” ; “ Put the coals on the fire” ; 
“Open the window.” “In these commands,” he says, “may 
I)e seen so many examples of the laws of which a private 
faini^ is the scene ; and in seeing these laws, what will 
also be seen is the integrality of their character.” 

I pass over what he says about the relations of nomography 
to logic, to his Pannomion or universal code, to proposals 
and petitions, and to private deontology, and come to his 
remarks about the proper end to be kept in view by the 
nomographer, be he draftsman or legislator. 

The general end of nomography, he says, is relative noto- 
riety, by which he means framing and publishing the law in 
such a way as to bring it to the knowledge of the proper 
persons. The proper persons — not necessarily all persons. 
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It need not reach everylxKly’a mind. For instance, when a 
law imposes death as a penalty for an offence, the law need 
not reach the mind of the possible offender, because prudence 
and morality ought to be sufficient deterrents, but it ought 
to reach the minds of thow* who have to administer the law 
lest they should apply the wrong pt'iialty. Bcntham does 
not express liirnself quite in this way, but this is what he 
means. Then he fisks what are the particular ends to be 
arrived at, or, jis he puts it, what are the means best adapted 
to the general end. lies iinswer is the avoidance of the gens 
eral mod(^ of imp«'rf('ction, of which, in point of expression 
and racthotl, the style of h-gislative pc-nmansliip is suscep- 
tible. “For the attainment of this end, make your meaning 
known and understo<Kl by every p'rson of whom you expect 
that he should act in conH»-<iuence.’’ An excellent general 
rule, which he enforces an<l illustrab's by enumerating and 
describing the chief modes of imp'rfection which are to be 
avoided. He dividi’s ttu'se into imix-rfections of the first order 
and imperfect ions of the second order. The imperfections of 
the first order whieli he enumeratt's are: 1. Ambiguity. 
2. Obscurity. 3. Overbulkiness. His list of imperfections of 
the second order i.s : 1. I'nsteadinesH in respect of expression, 
by which he moiins the use of different words for the same 
thing. 2. UnsU'udiniSvs in respect to imiwrt, i)y which he 
means using the same word in different senses. 3. Redun- 
dancy. 4. Longwindt*dm*ss. 5. Entanglement. 6. Naked- 
ness in respect of heljis to intellection. (He means by this 
such things as rutting up a law into sections, numbering 
sections and giving them head-notes and so forth.) And 
7. Disorderliness. He finds all these imperfections, espe- 
cially the last, pre-eminently illustrated by the English stat- 
ute book, which, according to him, is the great model and 
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storehouse of everything that a good draftsman ought to 
avoid. Study, if you can, an English statute, and express 
yourself as differently from it as |x)s«il)le. That is an epit- 
ome of his advice. And so he is hnl up to the topic in which 
he really revels, in which he runs riot with ine.xhaustible enjoy- 
ment, “ the general depravity of the style of English statutes.” 
“For bringing to view and summing uj) the imiHTfectiom* 
of the English statute law," so he Ix-gins his reraark-s on this 
topic, “no more is rfspiisite than to bring to view and sum 
up the points by wliich it is distinguislual from the ordinary 
language of the multitude. Wherevc'r it differs, it differs 
to its disadvantage — fs'culiar absurdity the immediate 
effect, peculiar mi.schief the n“sult. Th<*se iinfMTfectiona 
exercise their baneful influence not only on the mind of the 
subject, but on tlu' mind of the h'gi.slator him.self, wliich they 
darken and eonfu.s«‘.” He ha.s examini'd a single statute 
and found in it “ a multitude of such gross palpable grammati- 
cal crrrors as scarcely any schoolboy, who had made his 
way to the upper form of any scIuhiI ir\ which no language 
was taught beside English, would st‘e himself convicted of 
without shame.” 

After this comes a repetition and amplification, with illus- 
trations from the statute book, of the several imperfections 
which he enumerated before; uncognoscibility, ambiguity, 
obscurity, overbulkiness, unste.-idine.s.s, redundancy, long- 
windedness, complexity, whenci- entanglement, nakedness 
in respect to helps to intellection, unapt arrangement and 
disorderly collocation. Hard things have been said about 
the language of English 8tatut«*a sinee Bimtham’s time; 
but never has it been so mcrciles.sly belaboured as by 
Bentham himself. 

The chapters on Imperfections are followed by ebaptons 
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00 Romedies, and those chapters are well worth reading, if 
you can get over the preliminary obstacle presented by the 
crabbedness of Bentham’s style. That, I admit, is a very 
big " If." Bentham in his early years wrote admirable Eng- 
lish, terse, lucid, vigorous, racy, pungent. The celebrated 
Fragment on Government, which was published in 1776, 
is a model of style. But in his later years his eccentricities 
grew upon him until he l)ecamc almost unreadable except 
as interpreted and translated by such faithful disciples as 
Dumont. And the treatise on “Nomography” belongs to 
his latest years. Still, if you can surmount this preliminary 
obstacle, the chapters to which I refer deserve and would 
repay careful study. They deserve study for two reasons. 
The first reason is historical. Bentham was, as I have said 
before, perhaps the greatest law reformer that ever lived. 
He was certainly the greatest law reformer that England 
ever produced. He died in the year 1832, the year in which 
the Reform Act was passed, and no man has left so deep an 
imprint on the form and on the substance of subsequent 
English legislation. The steps which I have described to 
you for improving the form of the English statute book 
by the processes of indexing, expurgation, revision, and con- 
solidation, all owe their initiation directly or indirectly to 
his fertile and suggestive brain. So also does the better 
style of drafting statutes to which attention was directed 
by the Select Committee on Acts of Parliament which sat 
in 1875. It would bt* interesting to take — or rather to get 
a small army of sturdy library assistants to take — a set of 
the English Statutes at Large as they existed in Bentham’s 
time, set it by the side of a modem edition of the Statutes 
Revised, and then — bearing in mind that more than 80 years 
fruitful of legislation have passed since Bentham’s death, — 
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eoander why, notwithstanding this additional Isgialation, 
the bulk of the later edition is materially less than the bulk 
of the earlier edition, and how far this reduction of bulk 
is due to the adoption of Bentham's suggestions. It would 
be interesting also to take a t>'pirai Orargian statute, one 
of those which Benthani selected as illiLstrations for the drafts- 
man of “ How not to do it,” compart* it with any English 
statute of the last 40 years, note the differences in form, and 
consider how far these difTerencea correspond with sugges- 
tions for improvement which are to be found in Bentham’s 
treatise on ‘‘ Nomography.” 

This, then, is the historical reason for studjnng those chap- 
ters. And there is a practical rea.son also. Hidden away 
in their crabbed pages may be found a number of shrewd 
practical rules, maxims, suggi^stions, criticisms, and warn- 
ings, which the draftsman of the present day might with 
profit study and take to heart. Take, for instance, the propo- 
sition and rule which he lays down with respect to the struc- 
ture and length of sentencts ; — 

Proposition ; The shorter the sentence, the better. 

Rule : Mininiijse the length of sentences. 

Reasons; 1 The shorter the sentence, the clearer it is to the 
eyes of the reader, the easier to retain in his memorj'. 

2. The shorter the sentence, the clearer is it in the eyes of the 
leipslator and the judge. 

This may mean more sentences, but every sentence will be 
easier to understand and remember. 

Here again are some rules which he suggests as tending 
to prevent the evil of longwindedness : — 

Avoid repetitions from habit of useless formulas ; as in English 
practice. 

Repeat not self-evident propositions: Ex. Whereat ii it ex- 
pedient, See. 

B 
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lifts of species, once given, (orm a generic term, wiiieh after- 
wards substitute. 

Exceptions excepted, let the mascrjline singular comprehend 
both genders and numbers. 

Denominate, enumerate, and tabulate principles. It facili- 
tales reference, and thca'eby contributes to conciseness. 

He provides some itrnctical Huggestions for making it 
easier to find your way about the eonterifa of an Act. “Break 
a law down into jiarth,’’ he say.s, “and affix a different number 
to each part.” This in the foundation of the modem practice 
— it is, I believe, quite [wst-Bentharaie — of dividing an Act 
which dejils with different but cognate* subjects into parts, 
each separately nv ibcrcd and described, and of grouping 
sections under a common descriptive heading printed in 
italics. Little devices of thi-s kind are, tis every one knows, > 
great time-savers for a busy man, anti it is fortunate for 
U8 that they were not eonsidered unworthy of the attention 
of Bctilhara’s philosophie but intensely practical mind. 

I have said that Bent ham’s wTitings, including his trea- 
tise on “ Nomogrnj)hy,” exercised an enormous influenee on 
subsequent English legislation. But this particular trea- 
tise did not givt« rise to any extensive literature. John Austin, 
the well-knouTi writer on Jurisprudence, touchwl on the sub- 
ject dealt with by the treatise, and I will quote two of hia 
remarks. The first is this : — 

I will venture to affirm (he saraj that what is commonly called 
the technical part of legislation is infmiu-ly more difficult than what 
may be callc<l the ethical. In other words it Ls far easier to con- 
ceive justly what would be useful law, than so to construct that 
same law that it may aceorapliah the design of the law-giver. 

And in the second, he say's that ; — 

Statutes made with great deliberation, and by learned and 
judicious lawyers, have been expressed so obscurely or have been 
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oistttnicted 80 inaptly that derisions interpreting the senae ci 
these provisions, or supplying and correcting the proi'isions ex 
raiione legis, have been of necessity hcaiMxi uptm them by the 
courts of justice. Such, for example, is the ease with the Statute of 
Frauds which was made by thrtx' <rf the wisi-st lawyers in the reign 
of Charles II, Sir M. Hale (if 1 remember right) being one of them. 

I take these quotations from a little Imok written by the 
man who is more ri'sponsible tbiur any one else for the form 
of modem English statutes. My miuster in the art of par- 
liamentary drafting was the late lx)rd Thring, and I began 
to work under him so long ago sus the iiegimiiug of the year 
1870, not long after he Inul l>een made ht'ad of the newly 
constituted office of the* parlianumtury eoun.st'l. He used 
to put into the hands of thoa«> who lissisb-d him, for their 
guidance, an official memorandum which he had drawn up, 
and which was entitled Instruct urns U> Draflsvun. A 
great many years afterwards I wa.^ putting together materials 
for the b<K)k which 1 called I^yislatm Mcthixls arui 
Farms and which was publi-shed in 1901. At that time 
Lord Thring’s instructions to draftsmen h;i(l long been out 
of print, and copies of them were <liffirult to of)tain. So 1 
thought it might be useful to in.s«-rt in my Ixwk a chapter 
on the Form and Arrangement of Statutes, consisting of 
practical notes which I had made from time to time for the 
guidance of myself and of tluwe who had worked with me 
or under me in the preparation of legisLative measures. Lord 
Thring was a careful and admiring student of Fientham, and 
his Instructions are permeatrsl by the Henthamic spirit. 
My own practice was modelhxi largely on Ijord Thring’s 
teaching. So you will see the affiliation. When my book 
was published. Lord Thring was a very old man, well past 
eighty, but the appearance of my book stimulated him, very 
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fortunately, I think, to bunt up his old memorandum ot 
treatise, and to republish it under the title of Practical 
Legitlation, the Composition and Language of Acts of Par- 
liament and Business Documents.^ He prefixed to it an 
introduction, which is mainly autobiographical, and which 
throws interesting glimpses on the experiences of a veteran 
draftsman. He tells us how he passi-d from his university 
career at Cambridge “to the study of conveyancing, the 
^eet of all earthly .dudit's,” he calls it, and “there,” he says, 
I found that the apparent object of legid expression was to 
conceal the meaning from ordinary readers, and that the 
forms which a law student of that period was incessantly 
employed in copying were wordy cairns, on to which each 
conveyancer of eminence had from time to time thrown a 
new word till the whole became a huge heap of unintelli- 
gibility.” Jeremy Bentham could not have expressed him- 
self with greater vigour. 

Briefless [he goes on to say) and therefore with much leisure, I 
devoted a great deal of time to the study of contents of the statute 
book, and here I found a great contrast l>etwecn its earlier and its 
later pages. The prince of all draftsmen, Stephen Langton, the Papal 
Legate, expressed Magna ('harta in short and precise language ; for 
example, no one con complain of ambiguity or verbosity in the most 
famous of all written enactments which declares, when translated "To 
no man will we sell, to no man will we deny or delay, right or justice.” 
The draftsman also of the twenty-second year of Henry VTII (c. 9), 
leaves no room for doubt as to his meaning when he says, after 
reciting that the cook of the Bishop of Rochester had put poison 
into a dish of broth that he had prepared, “Our said Sovereign 
Lord the King of his blessed chspoaition inwardly abhorring all such 
abconinidde offences '. . . hath ordained and enacted by authori^ 
of this present Pariiament that the said poisoning be adjudged and 


Loadou, John SCarray. 1903. 
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deemed high treuoo end that the said Riehard for the nid murder 
and poieoning of the aaid two peraone . . . shall etaod aad be 
attainted of high treason and because that detestable offence now 
newly practised and committed requireth condign punishment for 
the same, it is ordained and enacted . . . tliat the said Richard 
Rose shall be therefore boiled to death without having any ad* 
vantage of his clcnO’." 

Forcible language certainly, and expressive, and although 
one might be diapoeo<l to h<' critical, and to ft'cl some doubts 
s to whether the Plantagenet and Tudor draftsmen, strong 
, nd picturesque as their language often was, could be pru- 
deVitly followetl as models by draftsmen of a later and more 
prasaic age, we cannot help being movc<l by the enthusiasm 
whidh the old man diapla 3 ’s for the Vetera Slatuta over which 
he hiid pored in his earlier and briefless days. 

As ito the statutes of more modem times, he contents him- 
self wjith quoting and adopting the language used by John 
Austin* in a passage which I have quoU'd to you already. 
Then ll e goes on to give, as he use<l to be fond of giving when 
I sat all his feet in mj’ owm earlier days, ludicrous instances 
of confi^jised expressions which occasionally appeared in 
the pagfiis of the statute hook. Thus, among the things 
which mirTiht be expressed differently, there is an instance in 
an Act of' George the Third (52 G. 3, c. 146) under which 
penalties v vere to be given half to the informer and half to 
the poor ox,* the parish. And the only penalty imposed by 
the statutes was transportation for fourteen years. Nor 
does he comtuend the following definition in a local Improve- 
ment Act. ^“The term new building means any building 
pulled or bur^t down to or within ten feet from the surface 
of the adjo ini -'ng ground.” Amendments proposed to bills, 
amendments fu'om which he suffered grievously when gov- 
enunent draftsiynaiti have not infrequently, he says, erred 
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in vagueneee. And he (pves as an illustration an amoidinent 
proposed by an eminent Queen’s counsel in 1865. 

Every dog found treepaatiiiig on inclosed land unaccompanied 
by the registered owner of such dog or otiier fierson who shaU on 
being asked give his true name and addr(«s may be then and there 
destroyed by such occupier or liy his orders. 

'Then he goes on to Ull us how, to qualify himself for avoid- 
ing, if possible, sue’ / pitfalls as those, he studied a book by 
Mr. Coodc on h ,<al expn'ssion, and the American codes, 
especially those of Mr. Field, and also the code of procedure 
of the State of New York. As to Mr. Coode’s lKX)k, I am 
interested to see that a recent writer on sUituU* law-ma’idng 
in the United States has unearthed and utilised a copy of 
it. But in his own country, Mr. Coode hiu?, I fear, long been 
forgotten, tmd I searched in vain for his name in the English 
Dictionary of National Biography. Nor am I suro that 
the compositions of David Dudley Field enjoy quite the 
same reputation now as they did when Ivord Thring wa.s a 
young man. But I am sure that you will have beep inter- 
ested in hearing (hat when the most famous of our drafts- 
men was learning his lessons, it wjis to New York that he 
turned for models of expression and arrangemeat. Well, 
after studying these mcnlels, he found that the subjects of 
Acts of Parliament, as well as the provisions by which the 
law is enforced, would admit of being reduced t.o a cert^ 
degree of uniformity : that the proper mode o'" sifting the 
materials and of arranging the clauses can b<3 explained; 
and that the form of expressing the enactments might also 
be made the subject of regulation. He found also that the 
suggestions made as to the course to be taken to ensure 
clearness are not solely applicable to Acts of Parliament, 
but with a little adaptation may be applied to every sort of 
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compoeiiion employed in butuness. Before M(cry long Thriug 
got drafting employment from the government and was 
able to apply the principles which he had\ learnt. He 
illustratis the application of thoae principh's l)y referring 
to the great Merchant Shipping Act of 1854, whiclV he drew, 
and which has now bet‘n auperaedwl by a later Act. 

Then, in order to show that whatovi'r defects might exist 
in his treatise, they were, at all events, not due to ignorance 
or want of experience, he gis's on to describe his long ofHctal 
career, and how, after 1861, when he U'came Home Office 
Counsel, he was for the remainder of his oflicial life occupied 
almost entirely in preparing legislation. 

There are some delightful reminiscences of Gladstone and 
Disraeli, under both of whom he servcnl, and lus three remi- 
niscences are admirable illustrations of the mode in which 
Acts of Parliament are prepunnl in England, I bad justified 
in quoting them here. As an example of the modi" in which 
a government bill is constructisl, Thring takes the Irish 
Land Act of 1870 which he drew for Gladstone. 

The instructions given nie were as usual, to a great extent, 
verlml ones, conveyed during a senes of conferences with Mr. 
Gladstone. I used to attend him at his hoase generally by myself. 
I never hesitated to tell him my mind, "'J'his will not do”; he 
would then stand up with his hack to the lira and make rnc a little 
speech urging his view of tlie case ; I then repliwJ shortly till the 
point was settled. I recollect on one oeea.sion his manner was so 
vehement that I thought I must have gone beyond bounds in con- 
tradiction and began to apologise. His reply was, “Go on as you 
always have done and make no apologies ; if rny manner has led 
you to think that I am offended, I am scjrry for it.” 

Mr. Gladstone’s (he goes on to say) was the most construc- 
tive intellect with which I ever was brought in contact and also 
was most untiring in devotion to its object. He understood 
and revised every word of a bill and even settled the marginal 



104 THE M^fCHANICS OF LAW MAKING 

/ 

notes. Once only had we any diacuBaioo aa to the anangement of 
a bill, and this ^oae on the Irish Disestablishment Bill. I wished 
to put in one Abort clause at the very commencement, a sentence 
disestablishi^ the Irish Church. Mr. Gladstone disapproved and 
I was abot^to accept his instruction to postpone the provision when 
Lord Granville interfered, saying, “Had you not better pay atten- 
tion tojdie draftsman's suggestions?” Whereupon Mr. Gladstone 
gave my and the propoe^ clause appeared at the beginning of the 
bin^ 

^This is hia accouiit of Gladstone and his methods. I must 
go on and quote what he says of Disraeli, because there 
could be no better illustration of the severe stress under 
which government draftsmen occasionally work in England. 

A strange contrast to Mr. Gladstone’s management of bills was 
that of Mr. Disraeli. He seemed to have an intuitive perception 
of what would pass the House of Commons, but he cared nothing 
for the details of a bill, and once satisfied with the principle of a 
bill, he troubled comparatively little about its arrangements or its 
construction. It was in course of preparing the Reform Bill of 
1867 and watcliing every night its passage through Parliament 
that I had ample means for the first and last time of judging of Mr. 
Disraeli’s characteristics. 

I was constantly struck by his great skill in overcoming difficul- 
tiea as they arose in Parliament, and his tact in meeting by judicious 
compromises the objections of his opponents. His courtesy to me 
never failed even under the most trying circumstances. My first 
introduction to him was so curious that it may be worth telling. 
I think it was on Wednesday, November * 13, 1867 that Mr. 
Walpole, then Home Secretary, gave me to read a copy of the 
Reform BUI which had been prepared by a parliamentary agent. 
I expressed to him an opinion unfavourable to the bUl as drawn. 
This opinion was repeated to Lord Derby, who sent for me to 
the House of Lords on Thursday 14th. 1 told him in substance 
what I had told Mr. Walpole. Lord Derby said it was too 
late to take any steps to alter the Bill to the extent which 1 

> This is a dip. It wu in March, 1867. 
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wudied, and I undertook at his request to oonununioate with the 
draftsman and to tell him to proceed with his work. I returned 
to my office and was actually engaged in writing the letter when 
Mr. Disraeli’s secretary, now Lord Rowton, came in and told me 
as an instruction from Mr. Disraeli to entirely redraft the bill, 
and added that the bill must be ready on Saturday, 16th. Accord- 
ingly next day I took the bill in hand, and working with two 
shorthand writers from ten till six, I completed it. The bill was 
printed during the night and was laid before the Cabinet on Satur- 
day. It was considered on Monday by Mr. Disraeli ; he personally 
instructed me in the matter and the bill was circulated to the 
House of Commons on Tuesday. This tour de force in draftsman- 
ship could not have been accomplished, had I not been saturated, 
so to speak, with refonn from my preparation of the Franchise 
Bill of 1866, when I prepared for the Government a complete series 
of memoranda and notes relating to the franchise, including a com- 
parison between the municipal and Parliamentary franchises with 
a view to showing the advantage which would result from assimi- 
lating the Parliamentary franchise to the municipal franchise. 
The work at the time had seemed to be useless, for, as is well known, 
the Franchise Bill of 1866 never became law. 

Having described his experiences Lord Thring goes on to 
sum up his practical conclusions. 

The sum of the whole matter is this, that to prepare a good 
bill the draftsman must receive sufficient instmetions, but they 
will necessarily be short, and he must exercise a very large discre- 
tion in filling up the gaps. He ought to draw a m(!morandum and 
to supply notes furnishing the minister with information on all 
technical points. 

The bill should be clear and should state at the very commence- 
ment the important principle of the measure and the greatest pains 
should be taken to separate the material from the comparatively 
immaterial provisions. 

Before commencing to draw the bill the draftsman should ask 
the minister on what questions he wishes to take divisions, and 
these points should be placed at the beginning of the bill in the 
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dearot and moat concise form ao that it should not be poadble 
that a division should take place on a complicated issue. Above 
all, refereotial legislstion must, as far as possible, be avoided. It 
is not fair to a legislative assembly that they should, as a general 
rule, have to look beyond the four comers of the bill in order to 
comprehend its meaning. 

Then follows a warning which the youthful draftsman 
should take to heart and which the experience of the older 
draftsmen will oP iS justify. 

It may be well to warn the draftsman that in his case virtue 
will, for the most part, be its own reward, and that after all the 
pains that have been bestowed on the preparation of a bill, every 
Lycurgus and Solon sitting on the back benches will denounce it 
as a crude and undigested measure, a monument of ignorance and 
stupidity. Moreover, when the bill has become law, it will have 
to run the gauntlet of the judicial bench, whose ermined dignitaries 
delight in pointing out the shortcomings of the legislature in ap- 
proving such an imperfect performance. 

Are these strictures on the judicial bench too severe? 
Remember that they came from an old draftsman still smart- 
ing under the lash. I wonder w'hether the industrious and 
possibly conscientious draftsmen of the eighteenth century 
who compiled Acts of Parliament in the orthodox convey- 
ancing jargon of the day. and Avhom Bentham so heavily 
belabours, used similar language about him. And it must 
be borne in mind that Lord Thring’s condemnation of 
judicial criticism is not unqualified. He admits frankly 
that some judges, and those not the least eminent, including 
the late Sir James Fitzjames Stephen, who had enjoyed 
the advantages of having been a draftsman before he was a 
judge, both expressed a different and juster view of the 
draftsman’s position and made greater allowance for the 
difficulties which be has to encounter wd surmount. 
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Heaves am an instance of the labour which the preparation 
of an Act of Parliament may involve, the Army Act of 1881. 
11118 Act, which is a standing form, in force only for a year 
but annually renewed with or without amendments, has 
taken the place of the old Mutiny Acts, which had to be 
re-enacted as new laws every year. For many generations 
nobody thought of reading the Mutiny Acts. They were 
in the old form, and everybody took it for granttvl that they 
were all right and merely reproduced tiie existing law. You 
may perhaps know that each Mutiny Act used to come into 
operation, as the Army Act still doc's, at different times in 
different parts of the world. And I remember discovering 
in one of the very last of them a provision that it should 
come into operation at a specified date in Spain and Portugal. 
This provision had been inserted at the time of the Peninsu- 
lar War, and, like the sentry in front of the guarded flower 
in the old Russian story, had remained unnoticed ever since. 
Nobody had taken the trouble, or had thought it worth 
while, to strike it out, and there it stuck till near the end 
of the nineteenth century. Well, this easy and comfortable 
way of re-enacting the Mutiny Act went on for many gen- 
erations. At last, al)Out the time, when Irish obstruction 
began to make itself a serious factor in English legislation, 
Mr. Parnell and his friends realised that the Mutiny Act 
might be utilised as an instrument of obstruction. They 
studied it, found that it was full of defects, fillwl the notice 
paper with pages of amendments, and spent hours and 
hours, night after night, in discussing these amendments 
with great ingenuity and pertinacity. This became intol- 
erable, and the government of the day came to the conclu- 
sion that they must bring into operation a scheme which 
had been proposed by Mr. Cardwell, when Minister for 
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War, for rovising the military law and enacting it in a more 
aatufactory form. Lord Thring shall tell in his own words 
what followed : — 

The Army Act of 1881, like the siege of Troy, took ten years 
before it was brought to a conclusion. Instructions were given to 
me by Mr. Cardwell in 1807 ; a bill was prepared, but was not 
proceeded with ; in 1872 the subject was revived and a complete 
scheme was prepare<^ for consolidating the Mutiny Act and the 
Articles of War. T'^ scheme was partially considered by the War 
Office in 1873. I' 0 h\n then again laid aside till 1877, when a short 
interval of discussion occurre<l, after which it was once more shelved 
until 1878, when a select committee was appointed by the Secre- 
tary of War to consider the bill. This committee gave a general 
approval to the bill, and in 1875) an almost identical measure was 
at last introduced into Parliament and passed. 

Some idea of the labour involved in preparing this measure may 
be formed from the fact that the papers written to explain the law 
alone fill a folio volume of 1(167 printed pages. The Act was aftenr- 
wards slightly amended, and consolidated, and under the title of 
the Army Act is annually brought into operation by a short special 
Act. 

Have I detained you too long with quotations from Lord 
Thring’s introduction to his little book ? I hope not and I 
think not. What I have been trying to do is to give you some 
notion of what may possibly be learnt from English experi- 
ence in drafting Acts of Parliament and improving their 
form, and no one had longer, wider, more varied, or riper 
experience in this department than the late Lord Thring. 

If I were conducting a practical class, what the Germans 
call a Seminar, in the study of the art and craft of preparing 
and framing statutory enactments, I should be disposed to 
take as my textbook Lord Thring’s little book. And I 
^ould do so because it not only lays down admirable prac- 
tical rules as to the arrangement of the subject-matter of an 
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Act, and as to the composition of sentences, but also illua* 
trates those rules by examples showing the kind of arrange* 
ment and language which will be found useful in particular 
classes of cases. But I am not standing here in a profes* 
sorial capacity, and therefore I shall content myself with 
making a few remarks Jind giving a few hints and warnings, 
based on my own personal experience's, I must, however, 
remind you again, as I have reminded you before, that these 
remarks are suggested by English conditions of legislation, 
and that American conditions are wndely different. 

First, as to the subject of style and language. It may 
be said that the rules of good drafting are simply the rules 
of literary composition, as applied to cases where precision 
of language is required, and that accordingly any one who 
is competent to draw in apt and precise terms a conveyance, 
a commercial contract, or a pleading, is competent to draw an 
Act of Parliament. But this is obviously a superficial view. 

In the eighteenth century, and even later, a good many 
English statutes appear to have been drawn by conveyancers, 
and readers of Bentham will remember what he says about 
the conveyancing style. That style has been improved 
and shortened since Bentham’s time, though I think it is 
still capable of much improvement. But even if it were 
more free from the charges of redundancy, prolixity, and 
repetition, it must be borne in mind that the rules and tradi- 
tions of good conveyancing are not applicable, without 
serious modifications, to parliamentary drafting. The 
framer of even the most complicated settlement has to pro- 
vide for a limited number of cases or contingencies, which 
he can enumerate exhaustively, and for which it is some- 
times desirable that he should make specific rather than 
general provision. But the framer of an Act of Parliament 
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has to lay down rules which are to be in force for an bide&- 
nite time, and to be applicable to conditions and circum- 
stances of which the existing range and variety are of for- 
midable complexity, and the modifications of which in the 
future are impossible to prtKlict. Practice in the prepara- 
tion of such instruments as the articles of association of a 
company, to which I supjxMw in your country corporation 
charters more or correspond, is of greater value than 
practice in ord‘ Ary conveyancing, but even here the range 
and variety of circumstances which have to be contemplated 
is obviously much narrower than in the case of a general 
law. If a parliamentary draftsman is to do his work well, 
he must be something more than a mere draftsman. He 
must have constructive imagination, the power to visualise 
things in the concrete, and to foresc^e whether and how a 
paper scheme will work out in practice. 

Again, the draftsman of an Act of Parliament has to pre- 
pare a document which has to be considered and possibly 
modified by a large number of persons, over which he can 
only exercise a very imperfect control after it leaves his 
hands, and the provisions of which may have to be settled 
on the spur of the moment and in the heat of debate. If its 
several parts are too tightly dovetailed together, if it is so 
constructed that a modification of one part necessarily 
involves numerous modifications of other parts, an amend- 
ment made in the course of debate ‘may throw it hopelessly 
out of gear. For these reasons, the parliamentary drafts- 
man is obliged, by the conditions of his craft, to employ a 
generality of expression, and to give his framework an elas- 
ticity of construction, which would shock the conveyancer. 

Then, between the point of view of the lawyer and the 
point of view of the legislator there is a material difference. 
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The lawyer proceeds on the basis of the existing law. He 
endeavours to ascertain what that law is, and to apply it 
to the facts. The legislator proceeds on the view that the 
existing law is defective or insufficient, and considers how 
the law should be changed in order to meet the requirements 
of the case. It is often difficult for the trained lawyer to 
change his accustomed point of view, and consider, not merely 
what the law is, but what it ought to be. 

Lastly, the draftsman of a public Act of Parliament has 
to be guided by rules, not only of logic, but of rhetoric. A 
bill for such an Act may be regardt^d from two points of 
view. From one point of view it is a future law. From 
another point of view it is a proposal submitted for the 
favourable consideration of a popular n.s8embly. And the 
two points of view are not always consistcavt. The mode of 
expression and arrangement which is most suitable to offi- 
cials who have to administer the law, or to lawyers who have 
to explain the law, is not always that which is most suitable 
to the minister or other member of Parliament, who has to 
pass the law. Lord Thring’s aphorism, " that bills are made 
to pass, as razors are mjule to sell,” expresses an important 
half-truth. The minister in charge of a bill will often 
insist, and wisely insist, on departure from logical arrange- 
ment with reference to exigencies of discu-ssion. He will 
have considered how he intends to present his proposals to 
Parliament, and to defend them before the public, and will 
wish to have his bill so arranged and expressed as to make it 
a suitable text for his speech. If the measure is at all com- 
plicated, he will desire to have its leading principles embodied 
in the opening clause or clauses, so that when the first fence 
is cleared, the remainder of the course may be comparatively 
easy. In settling the order of the following clauses, he will 
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conmder what kind of oppodtion, and from what quarter, 
they are likely to evoke. He will deprecate unneceaaaiy 
length, and will often wish to have his measure so drawn 
that it can be contained in a single clause or appear on a 
single page. He will prefer a few long clauses to many 
short ones, bearing in mind that each clause has, as a rule, 
to be separately put in committee. His theoretical objec- 
tions to legislatio' ^ *by reference will often yield to consider- 
ations of brevi'/.' He will eschew U'chnical terms, except 
where they are clearly necessary, remembering that his pro- 
posals will have to be expounded to, and understood by, an 
assembly of laymen. He will bear in mind that members 
of Parliament, like other Englishmen, have a great respect 
for precedents, and will prefer a form of expression borrowed 
from, or having an analogy in, another Act of Parliament. 
And he will have learnt that there are certain provisions 
and expressions at which Parliament instinctively shies, 
others which it readily accepts. The draftsman has, of 
course, to bear in mind all these considerations. Indeed, it 
may be said, without disrespect, that he has to study the 
idiosyncrasies of Parliament much as a nisi prius barrister 
has to study the idiosyncrasies of a common jury. 

Having said thus much on the general subject of style, 
may I give you some of the practical hints and suggestions 
which I used to find useful to bear in mind when I was en- 
gaged in parliamentary drafting and which I tried to impress 
on the minds of those who worked under me? They are 
much to the same effect as those which are to be found in 
Lord Thring’s useful little book, but I will express them in 
my own language. You will forgive their didactic character, 
and may imagine, if you like, that I am addressing an Eng- 
lish draftsman. 
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Before b^iiimiiig to prepare a bill take care to master 
the subject-matter. Remember that where a doubtful 
question of construction aris^, the courts are entitled to 
oonsidet the previous law and practice, the mischief or 
defects which the law was intendtHi to remove, and the 
nature of the remedy proposed. So, before devising a remedy, 
you must know the existing law and practice, and have a 
clear conception of the mischief or defects for which the 
remedy is required. 

You will find the law in Acts of Parliament, in judicial 
decisions, and in legal textbooks. The practice, that is 
to say, the way in which the law actually works, is less 
easily learnt. You may often obtain information from 
blue books, from debates in Parliament, and from similar 
sources, but the information you want is not always avail- 
able in a written form. It must often be derived from per- 
sonal experience, or supplied by persons having such expe- 
rience. 

The defects which the proposed legislation is intended to 
remedy are usually to be gathered from parliamentary and 
other discussions and from reports of royal commissions 
or parliamentary or departmental committees. 

You should consider with respect to each proposed enact- 
ipent whether parliamentary legislation is really required, 
and whether the object might not be attained by adminis- 
trative regulations or by subordinate legislation, such as 
orders in council or statutory rules, and sometimes whether, 
if legislation is required, it should not be embodied in a local 
Act. 

For the purpose of studying the Acts I used to find it the 
most convenient plan to obtain and fasten together King’s 
Printer’s copies of the several Acts, and then strike out those 
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portions which have been repealed by subsequent iepsla- 
tion, adding marginal notes to show how they hare been 
repealed. 

You will often find it useful to have lists of relevant judi- 
cial decisions, arranged in chronological order, and showing 
the point decided in each case. Useful, also, will be a short 
bibliography of the blue books, textbooks, etc., bearing on 
the subject of the rieasurc. 

It will save muo* double if you embody in a memorandum 
the results of the infonnation you have collected. Several 
documents of this kind may be required. It may be neces- 
sary to trace historically the course of previous legislation, 
and of discimsions in Parliament and elsewhere, and to show 
how the existing statute law has been interpreted by judicial 
decisions and has been construed in practice. A memoran- 
dum stating the leading features of the proposed legislation, 
and raising clearly the questions of principle to be decided, 
will usually be required. This will be useful for discussions 
preceding the introduction of the bill and also as a brief 
for the speech required on introduction or second reading. 
In the case of a government measure, a shorter memoran- 
dum, dealing only with the main points, may be required for 
the use of the Cabinet, and a still shorter memorandum 
may in some cases be prefixed with advantage to the bill ^ 
introduced. Information of a more detailed kind should be 
embodied in the notes on the several clauses, and in pre- 
paring these notes you should take care to quote fully, and 
to give precise references to, the enactments bearing on the 
subject-matter of each clause, and to supply such other 
particulars as may be required for discussion in committee 
OP in the preliminary conferences. You should give the 
information in such a form as to be available for immediate 
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use, and without reference to books or other documents. A 
statement in a tabular form or otherwise of the authorities 
who will be charged with the execution of the law, and of 
their powers and duties, will often be of great value. 

When the measure is complex, there should be, in the first 
instance, a "scheme” or "heads of a bill” such as can be 
subsequently eIaborate<l into clauses. 

You will have to consider the arrangement of a bill both 
from the parliamentary and from the administrative point 
of view. 

If the bill is a fighting bill, the arrangement is of great 
political importance. You should frame the bill so that the 
main issues which its proposals raise are disentangled from 
subordinate issues, are placed in the forefront of the meas- 
ure, and are arranged in such a manner as to facilitate dis- 
cussion in committee. WHiere the decision of an issue raised 
by one clause depends on the de<'ision of an issue raised by 
another clause, the latter clause must come first. You 
should take care also that one clause iloes not raise incidently 
an issue which can be more conveniently discussed in con- 
nexion Avith a later clause. Subordinate matters should be 
dealt with in later parts of the bill. Matters of detail should 
be relegated to schedules or left to be provided for by rules. 

♦ So far as parliamentary exigencies will admit, you should 
arrange the subject-matter of a bill with referencf; to adminis- 
trative convenience ; in other words, its arrangement should 
be orderly and logical. 

Normal and general provisions should be placed first. 
Special, exceptional, and local provisions should be placed 
towards the end. 

Temporary and transitional provisions should be placed 
at the end of the bill, because, when they are spent, they 
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can be repealed Tirithout making gape in the main body of 
the Act. 

As a general rule, it is convenient to lay down, first the 
rules of law to be observed, and then to state the authorities 
by which they are to be atlministered and the procedure to 
be followed in administering them. 

You can make the framework of a bill more intelligible 
by dividing it intr iiarts and by grouping clauses under italic 
headings. But -^ou should avoid excessive subdivision. 
As a rule, a bill should not be divided into parts unless the 
subjects of the parts are so different that they might appro- 
priately be embodied in separate Acts. The division of an 
Act into parts may affect its construction by indicating 
the scheme of arrangement. 

The printer will, if so directed, prefix to the bill an ‘arrange- 
ment of clauses’ made up from the marginal notes. You 
should study this table for the purpose of testing the con- 
venience and logical sequence of the arrangement adopted. 

Pay attention to the framing of your marginal notes to 
clauses. A marginal note should be short and distinctive. 
It should be general, and usually in a substantival form, 
uid should describe, but not attempt to summarise, the 
contents of the clause to which it relates. For instance, a 
marginal note should run: “Power of local authority to, 
etc.," and not “ Local authority may, etc.” 

The marginal note often ..upplies a useful test of the 
question whether a subject should be dealt with in one or 
more clauses. If the mrrginal note cannot be made short 
without being vague, or distinctive without being long, the 
presumption is that more clauses than one are required. 

A long and complex clause should be cut up into subaec- 
tions. 
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Each sentence should be as short and simple as poeaible. 

The rules to be laid down will be either general or special, 
and either absolute or qualified. 

Where a rule is to apply only to a particular case or set 
of circumstances, you wHlI usually find it most convenient 
to state the case or set of circumstances first and let the rule 
follow. But where the rule is to apply to several cases or 
sets of circumstances, it is often convt'nient to state the rule 
first and enumerate the ca.st's afterwards. 

Where the rule is to bt* subject to qualifications, excep- 
tions, or restrictions, these should follow the statement of 
the rule. But, it is often conx’enicnt to prefix to the rule 
words indicating that it i.s to l)e so qualified. 

Avoid enumeration of particulars. It is almost impKW- 
sible to make the enumeration exhaustive, and accidental 
omission may be construed as implying deliln'rate exclusion, 
in accordance with the maxim Expresdo unius eM exduno 
alierius. 

State each rule in general terms, but, so far as practicable, 
test its application to particular cases for the purpose of 
seeing how far it will work in each case. 

The language of the bill should be precise, but not too 
technical. An Act of Parliament has to be interpreted, in 
cases of difficulty, by legal cxjierts, but it must lie passed 
by laymen, be administered by laymen, and operate on lay- 
men. Therefore it should be expressed in language intelli- 
gible by the lay folk. 

In some cases the compromise betwwn popular and tech- 
nical language may be effected by means of a definition. 
But definitions are dangerous and should be sparingly 
used. 

Do not use more words than are necessary to make the 
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meaning clear. Every auperfiuous word may raiae a debate 
in the legialature, and a discussion in court. 

Do not use different words to express the same thing. 

Do not use the same words with different meanings. 

A statute is intended to confer rights and impose duties. 
Make it quite cl^ar on whom the rights are conferred and 
the duties are imposed. For this purpose use, as a rule, the 
ac ^ve. form (“ tr ^ do ” or “ shall do ”) and avoid the passive 
form (“may b /done” or “shall lx; done”). 

Lastly, the English draftsman must aiwa>’B bear in mind 
carefully the provisioas of the Interpretation Act, 1889. 

I was responsible for drafting this Act, and therefore I 
should like to say a few words alK)ut it. 

Bentham long ago preached the utility of definitions for 
avoiding, or r(»ducing, the amount of prolixity, repetitions, 
and tautology in the language of Acts of Parliament, and 
also as a means of guarding against the danger of using 
different words to express the same thing in different parts 
of an Act. Find a suitable definition, he said, of a phrase 
or combination of words which w'ilJ be of frequent recurrence 
in your law, and stick to that definition. By so doing you 
will avoid cumbrous repetitions and secure uniformity of 
language. Bentham ’s suggestions were adopted by many 
of the draftsmen who learnt from his teaching, found their 
way into Acts of Parliament, and were not only used, but 
used to an undue, excessive, and unreasonable extent. You 
would find in each of a large number of Acts a long list of 
definitions, forming a special dictionary for the interpreta- 
tion of that particular Act. fThe inconvenience arising from 
the multiplication of these Tpwial dictionaries was soon 
perceived, and in ^850 Lord Brougham car ried ^Act which 
was commonly known as Brougham’s Act, generalising some 



RULES FOR THE GUIDANCE OF DRAFTSMEN 119 


of the more jpnoetiuit-atatMtnrv than in oommcm 

use. It enacted that in all future Acts particular phrases 
should have particular meanings unless the contrary inten« 
tion appears from the Act. For instance, one of the earlier 
sections of Brougham’s Act enacts that in every future Act, 
words importing the myiculine gender shall inclu de fem ales, 
words in the singular shall include the plural, and words in 
the plural shall include the singular. A provision to this 
effect bad become common in Acts of Parliament passtni dur- 
ing the thirties and forties of the last century, and you will 
see at once what a saving of words it effected. Now the 
Inte^j-^^Silii ffn Act of 1S89 Ls an expansion, but a very large 
bxpansion, of Rmng ham’s Ar t. It emlxxlit^s the definitions 
in Brougham’s Act, and adds a great many other definitions 
and general rules of construction. I framed it on purely 
empirical lines. I got my clerks to make comprehensive 
lists of the numerous definitions to be found in Acts of Par- 
liament, selected those which had b(H?n found by experience 
to be convenient and therefore had passed into common use, 
touched some of them up here and there where I thought 
them capable of improvement in form, and embodied them 
in the new Act. I believe that the Act has been very useful, 
and it has certainly tended to uniformity of language. Spe- 
cial definitions are still often necessary, though in my opinion 
they should be sparingly used. But a vast number of special 
definitions which have been repeated over and over again in 
particular Acts have disappeared from the modem English 
statute book. 

’ The English draftsman has to consider not only the stat- 
utory rules of interpretation which are to be found in the 
Act of 1889, but also the general rules which are based on 
judicial decisions and which are to be found in a good many 
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useful textbooks on the interpretation of statutes. Anxmg 
the most important of these rules are : — 

1 . The rule that a statute must be read as a whole. Tliere- 
fore the language of one section may affect the construction 

another. 

2. The nile that a statute may be interpreted by reference 
to other statuto* dealing with the same or a similar subject* 
matter. Henor /the language of those statutes must be 
studied. The iieaning attached to a particular expression 
in one statute, either by definition or by judicial decision, 
may be attached to it in another. And variation of language 
may be construed as indicating change of intention. 

3. The general rule that special provisions will control 
general provisions. 

4. The similar rule that where particular words are fol- 
lowed by general words (horse, cow, or other animal), the 
generality of the latter will be limited by reference to the 
former (“ Eiusdem generis ” rule). 

5. The general rule, subject to important exceptions, that 
a guilty mind is an essential element in a breach of a criminal 
or penal law. It should, therefore, be considered whether 
the words “wilfully” or “knowingly” should be inserted, and 
whether, if not inserted, they would be implied, unless ex- 
pressly negatived. 

6. The presumption that the legislature does not intend 
any alteration in the rules or principles of the common law 
beyond what it expressly declares. 

7. The presumption against any intention to contravene 
a rule of international law. 

8. The presumption against the retrospective operation 
of a statute, subject to an exception as to enactments which 
affect only the practice and procedure of the courts. 
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9. The rule that a power conferred on a public authority 
may be construed as a duty imposed on that authority 
(“may'’-“8haU”). 

Let me add a few more rules, not rules of construction or 
interpretation, but maxims or cautions, which the drafts- 
man may find useful. 

Remember that a right or duty is incomplete without what 
is commonly called a sanction ; that is to say, the evil which 
may attend a violation of the right or a breach of the duty. 
“ For it is but lost labour,” remarks Blackstone, “ to say, ‘ Do 
this, or avoid that,’ unless we also declare, ‘This shall be 
the consequence of your noncompliance.’” The sanction 
may be either civil or criminal, or both. Where a civil 
sanction only is requirt'd, the courts will usually have power 
to apply the appropriate remedy, without express words. 
And the enactment should be so expressed a.s to give the 
right, not the remedy, to say that a person may do a particu- 
lar thing, not that he may bring a particular action or obtain 
from the court a particular order. In some cases, however, 
it may be necessary to enlarge the jurisdiction of a particu- 
lar kind of court, for the purpose of bringing the enforcement 
of a right or duty within that jurisdiction. And in other 
cases it may be necessary to devise or specify a particular 
form of remedy. But in such cases the details of procedure 
would, in England, be left to be regulated by rules of court. 
'The rules as to the criminal sanction are different. If it is 
proposed by a bill to make an Act penal, then the criminal 
sanction should be imposed expressly by the bill, for it is 
not desirable to rely on the Elnglish doctrine that any breach 
of an Act of Parliament is a misdemeanour. Where a duty 
is imposed on a public authority, you should consider whether 
the duty is to be enforceable by the intervention of a superior 
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administrative authority, such as a government department, 
or by the action of a court of law, or by both. 

Take care that the penalties imposed are sufficient but not 
excessive. The temptation to include several different offences 
in the same clause or to impose the same penalty for them 
should be avoided, unless it is clear that they are of the like 
nature and gravity. In some cases, for instance, guilty 
knowledge, the ‘scienter/ ought to be an essential element of 
an offence ; in other cases not. 

Where the administration of a measure will require new 
staff or additional expenditure, take care that due provision 
is made for these purposes. 



VII 


FORMS OF LEGISLATION 

In this chapter I propose to say something about oertun 
special forms of legislation. 

On consolidation bills I have touched already. You will 
remember that the object of a consolidation bill is to com- 
bine in a single measure enactments relating to the same 
subject-matter, but scattered over fliff<^rent Acts, and thus 
to improve the form, without altering the substance, of the 
law. 

For this purpose, as I have remarked, mere paste and 
scissors consolidation seldom suffices. Its result would be, 
in many cases, alteration of meaning. It also tends to pro- 
lixity and ambiguity. 

Literal reproduction often means substantial alteration. 
An Act of Parliament speaks with reference to the time at 
which and the circumstances under which it is passed. The 
language of three hundred or even of fifty years ago would 
often have an entirely different meaning if reproduced in an 
Act of the present day. The mere collocation of enactments 
of different dates alters the sense. 

The enactments to be reproduced are often unduly prolix, 
and, even where that is not so, the net result of a long series 
of amendments of the law can frequently be summed up 
very briefly. 

The language of different Acts, even when they relate to 
the same subject-matter, is often not uniform. The same 
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expreosions are differently defined, and are given different 
meanings by the context. Hence alteration of language is 
necessary for the sake of clearness uid consistency. 

For all these reasons the work of consolidation can seldom 
be effected mechanically. The law has to be rewritten in 
such a form as to preserve its substance whilst altering its 
form. But care should be taken to preserve the material 
language unless there is any special reason for altering it, 
and specially to preserve, as far as possible, expressions on 
which a judicial construction has been placed or which 
have acquired a particular signification in practice. 

It is, however, rarely possible to reproduce existing 
statute law without some slight alteration of substance. 
Ambiguities and inconsistencies have to be removed ; modem 
machinery has to be substituted for machineiy' which has 
become obsolete or inconvenient. Alterations of this kind 
may properly be described as necessarily incidental to the 
process of consolidation ; and, if their nature is fully and fairly 
explained, objection will probably not be raised on the 
ground that the measure goes beyond the proper scope of 
consolidation. Every consolidation bill should, therefore, 
be accompanied by a memorandum and notes on clauses 
showing what alterations of this kind are made by the bill. 

In order to make sure that the existing enactments have 
been fully reproduced, and that nothing has been over* 
looked, a reference to each section reproduced should be 
given on the margin of each reproducing clause, and there 
should also be a separate table of the enactments repealed 
and superseded, showing where each repealed section is 
reproduced, or, if it has not been reproduced, on what groimd 
it has been omitted. There will thus be a double check on 
the accuracy of the consolidation. The marginal refwrace 
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iviU riiow wfa^ice the new law is derived ; the table of oom- 
pariaon will show how the existing law is accounted for. 

There is often difficulty in determining the boundary 
lines of a consolidation bill, in saying what enactments it 
should or should not reproduce. Each bill of this kind ought 
to be regarded as a chapter in an ideal code, and considered 
in its relations to kindred branches of the law. It should 
be considered, before a provision is inserted, whether it 
might not find a more appropriate place in another chapter ; 
and before a provision is omitted, where else it could be 
better placed if kindred branches of the law were consoli* 
dated. But theoretical considerations of this kind must 
often give way to considerations of policy. It is frequently 
better to have incomplete consolidation than no consolida- 
tion at all, and to avoid enactments which it would be 
dangerous under existing circumstances to touch. 

Legislation by reference is a favourite subject of invective 
with critics of parliamentary procedure. But the phrase has 
more than one meaning. In its widest sense it includes any 
reference in one statute to the contents of another. In a 
narrower sense it means the application, not by express re- 
enactment, but by reference, of the provisions of one statute 
to the purposes of another. 

All legislation is obviously referential in the widest sense. 
No statute is completely intelligible as an isolated enact- 
ment. Every statute is a chapter, or a fragment of a chap- 
ter, of a body of law. It involves references, express or 
implied, to the rules of the common law, and to the provi- 
sions of other statutes bearing on the same subject. If the 
leading rules of tb ^ ia» that is to 

lay, expressed in &^2USSS> orderly, and authoritative fona 
if the provisioDib'^ the statute^law were consolidated, tbai 
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is to say, if the statutory provisions on each subject were 
collected and arranged in a single Act, — the outside know- 
ledge required for the interpretation and application of par- 
ticular Acts would be more easily acquired. But under 
existing conditions the complete effect of a short and ap- 
parently simple enactment often cannot be grasped without 
a careful search through textbooks and the statute book. 
The conservative character of English legislation increases 
the difficulty of this task. The English legal and adminis- 
trative system is like an ancient and venerable building. 
which has been often repaired, altered, and enlarged, but has 
never been pulled down and rebuilt. There has been no 
revolutionary break with the past. When a new departure 
is resolved upon, it is usually made in a cautious and experi- 
mental fashion. The adoption of the experiment is made 
permissive in the first instance, or its application is confined 
to a limited area, to a particular trade or occupation, or to a 
restricted set of circumstances. The new rules are patched 
and altered as defects appear, the area of experiment is 
gradually enlarged, and it is not until the new law has been 
tested by adequate experience that its application is made 
general or compulsory. Until the new system has acquired 
a comparatively final form, until the difficulties raised by its 
introduction have subsided or been overcome, until it has 
been generally accepted as part of the settled law of the 
country, there is a natural indisposition to stir burning 
questions by proposing to repeal the existing enactments 
and fuse them into a new and comprehensive Act. And it 
must be admitted that the task of consolidation is often 
postponed after these grounds for delay have ceased to 
operate. These circumstances, coupled with an indifference 
to style and finish, characteristic also of English art and 
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Englifth Uteratore, are sufficient to explain the disorderly 
condition of the Elnglish statute book, which is so often 
made a subject of reproach by legislators and judges as well 
as by scientific writers on the law. But whilst the justice 
of their criticisms may be admitted, it must be borne in 
min d that the national characteristics which are responsible 
for these defects have much to do with the vitality and the 
efficacy of English institutions. 

It follows that the English legislator rarely, if ever, finds 
himself in a position to inscribe a brand-new law on a blank 
sheet of paper. The utmast that he can usually aim at is 
to remove some blemish from, or to alter or add to some 
provisions of, an existing law or institution ; in other words, 
to pass an amending Act. And the test mode of framing 
an amending Act, so as to be intelligible both to those who 
have to pass it and to those who have to administer it, is 
often a problem of considerable difficulty. 

From the point of view of administration the most con- 
venient plan is to repeal the old law, and nj-cnact it with 
the necessary modifications. But the law to te amended 
is often contained in more than one Act, and English e.xperi- 
ence tends to show that attempts to combine consolidation 
with substantial amendment are rarely successful. Even 
where there is only one Act that need te amended, a proposal 
to repeal the whole Act for the purpo,se of making a single 
amendment, or two or three amendments of minor impor- 
tance, is open to many objections. It gives the proposed 
l^^Iation an appearance of being more important and more 
extensive in its scope than it really is, and the prudent legis- 
lator will usually prefer to minimize rather than magnify 
his proposals. It obscures, and distracts the attention of 
the legislature from, the immediate point or points in issue. 
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It throws the whole law into the crucible, expoeea to amoid* 
ment, not merely the particular provisions which the intro- 
ducer of the bill desires to alter, but all other provisioiai cd 
the law which appear to be in any way open to criticiam, 
and consequently multiplies the points of attack and the 
obstacles to progress in a committee of the House. The 
proposal to repeal and re-enact, not the whole of an Act, 
but merely a particular section of an Act, is often open to 
similar objections from a parliamentary point of view. For 
the section may embody a principle, or may contain pro- 
visions, which the introducer of the bill does not desire to 
question, but which cannot escape criticism if the whole 
section is proposed for repeal. 

In some cases, also, the law embodied in the new enact- 
ment is intended to apply only to events and transactions 
happening after a particular date, leaving events and trans- 
actions happening before that date to be governed by the 
old law, and in such cases, if the old law is repealed, it is 
often not easy to express the precise operation of the law 
with respect to occurrences at different dates. 

For all or some of these reasons the promoter of an amend- 
ing measure usually has to content himself with altering the 
form or substance of existing sections, or adding sections to 
an existing Act. 

If, for any of these reasons, the method of repeal or re- 
enactment is not adopted, the next most convenient course, 
from the point of view of administration, is to express the 
amendments in a technical form, like notices of amend- 
ments to bills in Parliament, or like errata or addenda in 
books ; that is to say, in the form of directions to strike out 
particular words or sentences from an enactment, and to 
»dd others. This is the form frequently adopted by the 
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Indian legidaturce. It has oaaiderable adTantages. It 
ecudiles a clerk to note up, almost mechanically, the altera* 
tions in the statute law, by simply striking out or writing 
in the necessary words. Thanks to this method of amend- 
ment, the Legislative Department of the government of 
India is able to issue periodically revised editions of the most 
important Indian Acts, which embody the amendments up 
to date, and thus, for many purposes, take the place of 
repealing and consolidating Acts. The substitution is not 
completely satisfactory, partly because it is always neces- 
sary to bear in mind the date from which the new enact- 
ments incorporated in the old law began to operate, and 
partly because, for this and other reasons, if a case on the 
amended Act comes into court, the judge or magistrate often 
finds it necessary to inspect the original Acts instead of rely- 
ing on the reprint. But for purposes of practical adminis- 
tration such reprints are of great convenience. 

On the other hand, from the point of view of English 
parliamentary procedure, an amending bill drawn in the 
technical form adopted by the Indian legislature is open to 
serious objections. In the first place, it is absolutely unin- 
telligible without the text of the enactments which it is 
proposed to emend, and even if these objections can be re- 
moved by means of an explanatory memorandum, a bill 
thus drawn is, as any one who haa watched attempts to 
frame parliamentary amendments will readily understand, 
extremely difficult to amend, and thus presents unreasonable 
obstacles to legitimate discussion in committee. For these 
reasons this technical raethcxl of amendment is hardly ever 
adopted in England except in the case of non-contentious 
measures. 

In these circumstances, the ordinary mode of amending 
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SD Act vs to state in the amending bUi the effect of the amesid- 
mMit proposed to be made. This is the commonest mode, 
and for English parliamentary purposes is the most con- 
venient, because under it every member of Parliament who 
knows anything of the subject learns at once the nature of 
the amendment proposed. And in some cases, where the 
amendment virtually overrides a large portion of the existing 
enactment, it is practically the only possible method. 

There are cases in which it may be possible to combine 
what may be called the popular and the technical mode of 
amendment, by stating at the beginning of a clause the 
substance of the amendment proposed to be made, and add- 
ing, in a separate subsection or otherwise, technical amend- 
ments, which make the requisite alterations in the language 
of the enactment amended. 

You will have seen from what I have said that the great 
bulk of legislation in England, and I should think probably 
in the United States al.so, is amending legislation, and that 
all amending legislation is referential in the sense that it is 
unintelligible without reference to other enactments. 

But by referential legislation in the narrower sense is 
meant legislation of which the object is, not to amend an 
existing enactment, but to apply its provisions to a new set 
of circumstances, and that is the form of legislation which 
in England has been most criticised and abused. 

There is an obvious case in which this mode of legislation 
is clearly legitimate and appropriate. The case is that of 
Acts which have been drawn for the express purpose of 
being applied to other enactments. In England the most 
conspicuous case of such Acts is supplied by the Clauses 
Consolidation Acts of 1845. The development of railway 
and joint-stock enterprises in the third and fourth decades 
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of the nineteenth century gave rise to a vast number of 
private Acts, each containing provisions closely resembling, 
and often copied from, each other. With the view of reducing 
the length of these Acts and of securing greater uniformity 
in their provisions, Mr. Booth, when counsel to the Speaker 
of the House of Commons, drew a 8<'t of Acts “ for the purpose 
of consolidating in one Act certain provisions usucdiy con- 
tained in ” the special Acts relating U) the formation of com- 
panies, the taking of land, and the construction of railways. 
These Acts have no independent legislative force of their 
own, but are statutory ‘common forms,’ n'quired, either by 
the terms of the Act itself, or by the standing orders of 
Parliament, to be “incorporated ’’ in future Acts. They have 
been of great use in securing uniformity in private bill legis- 
lation, and in saving the time of Parliament. But it would 
probably have been botUT if they had l)een enacted in the 
form of substantive law, with provisions for allowing their 
modiheation by special legislation in proper cases. 

Incorporation of the Clauses Acts is a method of legis- 
lation directly contemplated when those Acts were passed. 
But a further step i.s taken when an enactment is applied to 
circumstances different from those contemplated when it 
was passed. This method of legislation, of which I gave 
an illustration in an earlier chapter,' sometimes presents 
advantages from an administrative point of view, but is 
often forced upon the draftsman by the pressure of political 
and parliamentary exigencies, and has, no doubt, in some 
cases been carried a great deal too far. 

Perhaps the best defence of it is that probably every one 
who was concerned with the passing of the Acts in which 
it was employed would hold that no other method could have 

■ Bee above, p. 20. 
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bera adopted with any proepect of success. The meUiod 
rarely, if ever, saves the drafteman any trouble, for the work 
of framing modifications of the enactments applied requires 
extreme care, and is often a matter of great (fifficulty. Un> 
der the pressure of superior authority the draftsman labours 
to be brief. It is no marvel that he is sometimes obscure. 

The conclusion seems to be that, in English legislation at 
all events, the method of legislation by reference is in some 
cases unavoidable, but that where it has been adopted, the 
proper course is to throw the law, as soon as practicable, 
into a simpler and more intelligible form by passing a measure 
of consolidation. 

There are two forms of English legislation on which I have 
touched, very lightly, in previous chapters, but on which it is 
now necessary to say something more. These are, first, 
private bills and provisional order bills, and, secondly, that 
form of subordinate or delegated legislation which takes the 
form of what we call statutory rules and orders. 

And first of private bill legislation : I believe that you 
do not make the same distinction, at all events not the same 
kind of distinction, that we make between public bills and 
private bills. 

The object of a public bill, according to our system of 
nomenclature, is to alter the general law. 

The subjects with which En gl ish private bills ordinarily 
deal appear from the headings given in the first of the stand- 
ing orders of our House of Commons relating to private buiu- 
ness. Those headings are as follows : — 

Ist Class: 

Burial Ground, Making, Maintaining or Altering. 

ChartoB and Corporations, Enlarging or Altering Powers of. 

Church or Chapel, Building, Enlarging, Repairing or Maintaining. 
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City or Town, Pftving, Lighting, Watching, ClennoiDg or Im- 
proving. 

Cconpany, Incorporating, Regulating, or giving Powers to. 
County Rate. 

County or Shire Hall, Court House. 

Crown, Church, or Corporation Property, or Property held in 
Trust for Public or Charitable Purposes. 

Bectricity Supply. 

Ferry, where no work is to be executed. 

Fishery, Making, Maintaining or Improving. 

Gaol or House of Correction. 

Gas Work. 

Improvement Charge, unless proposed in connection with a 
Second Class Work to !>e authorised by the Bill. 

Land, Inclosing, Draining or Improving. 

Letters Patent. 

Local Court, Constituting. 

Market or Market Place, Erecting, Improving, Repairing, 
Maintaining or Regulating. 

Pilotage. 

Police. 

Poor, Maintaining or £mplo3iDg. 

Poor Rate. 

Powers to sue and be sued. Conferring, 

Stipendiary Magistrate, or any Public Officer, Payment of. 
Trolley vehicle system. 

And 

Continuing or amending an Act passed for any of the puiposes in- 
cluded in this or the Second Class, where no further work than 
such as was authorised by a former Act is proposed to be made. 
2d Class ; 

Making, Maintaining, Varying, Extending or Enlarging any 
Aqueduct. 

Archway. 

Bridge. 

Canal. 

Cut. 

Dock. 
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Oniiuge — where it ie not provided in the Bill thM the Cut 
■hftll not be more than Eleven feet wide at the bottcnn. 

Embankment for reclaiming Land from the Sea or any Tidal 
River. 

Ferry, where any work is to be executed. 

Harbour. 

Motor Road. 

Navigation. 

Pier. 

Port. 

Public Carriage Road. 

Railway. 

Reservoir. 

Sewer. 

Street. 

Subway. 

Tramway. 

Tramroad. 

Tunnel. 

Waterwork. 

You will see that this class of bills deals mainly with the 
grant and regulation of what you would call franchises. For 
instance, a railway bill is a typical private bill. And here 
I ought to clear away some confusions which are apt to arise 
from our nomenclature and classification of bills and Acts. 

In the first place, a private bill is quite a different thing 
from a private member’s bill. What we mean, when we 
speak of a private member’s bill, is merely a bill introduced 
by a private member as distinguished from a member of 
the government. It may be either a public or a private 
bill. 

In the next place, the great bulk of private bills, when they 
become law, are classified in the statute book as local and 
personal acts, the term “private Act” being confined to a 
very small class dealing solely with the rights of individuals. 
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such SB estate Acts and the tike. Therefore the title “ pri- 
vate bill ” covers a much wider field than the title “ private 
Act.” 

As to the form of private bills, it is left very much to the 
promoters of the bills, and to those with whom they may 
have to make terms of compromise. But a general super- 
vision over them is exercised by legal officers attached to the 
two Houses of Parliament, the counsel to the Lord Chairman 
of Committees in the House of Lords, and the counsel to the 
Speaker of the House of Commons, and these gentlemen have 
prepared model forms for the guidance of promoters of such 
bills. 

Between the procedure for passing public bills and the 
procedure for passing private bills there are material 
differences. A private bill is initiated by petition, and fees, 
pretty heavy fees, are paid at the several stages of its passage 
through Parliament. It is regarded as a privilegium, for 
which a price should be paid to the State. Then our stand- 
ing orders require notices to be given to persons whose 
private interests may be affected, in order that they may have 
an opportunity of aaserting and protecting their rights when 
the bill comes on for discussion, and the two Houses appoint 
officers, called examiners of petitions for private bills, for 
the purpose of seeing that these standing orders are observed. 
The first reading of a private Ijill is purely formal. The 
second reading takes place in the House at the time reserved 
for private business. The second reading is rarely debated, 
except when the bill raises, or is alleged to raise, some question 
of general principle. After second reading the bill goea 
before a small committee of four members, or, in the case of 
unopposed bills, five members. This committee deals with 
the bill judicially, hears counsel and witnesses, considers 
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and detemines whether the preamble is proved, and settle* 
the form which the clauses are to assume. 

I should add, and this is important, that when a private 
bill, promoted by a municipal or other local authority, pn>> 
poees to create powers relating to police, sanitary, or other 
local regulations in conflict with, deviation from, or excess 
of, the general law, it goes to a special committee which is 
charged with the diflScult duty of considering how far and in 
what cases rules and principles of general law ought to be 
superseded or modified by local legislation. Whether a 
private bill goes before the local legislation committee or not, 
it is reported in due course to the House by the committee 
which has considered it, and in the House, at the time al- 
lotted for private business, it goes through the final stages 
called consideration of report and third reading. 

You may gather from what I have said that the procedure 
for passing a private bill is elaborate, and, I may add, ex- 
pensive. The great time in England for private bill l^ps- 
lation was during the railway boom of the forties and fifties 
in the last century. Since that boom, though the local and 
personal Acts of each session still fill many volumes, there 
has been a great diminution in the bulk and volume of pri- 
vate bill legislation. That diminution may, I think, be 
traced mainly to three causes. In the first place, all our 
great railway lines have been built, and the niunerous com- 
panies by which they were constructed have been absorbed 
by, or amalgamated with, a comparatively small number of 
big companies. In the next place a great many matters 
which used to be dealt with by special legislation are now 
regulated by, or under powers conferred by, general legis- 
lation. For instance, the vast majority of companies are 
now inoorporated, not by special Act, but by a license from 
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tiie Board of Trade under the general CompanieB Act. And 
many of the provisions which formerly used to appear in 
local Acta are now to be found in the general Public Health 
Acts. These are two out of a very large number of oases in 
which local, and, as it may be called, exper^ental legisla- 
tion has, in the natural course of things, been superseded 
by gmieral legislation. 

Thirdly and lastly, the expensive process of private bill 
legislation has, in a great many cases, been superseded by 
provisional order legislation. The object of a provisional 
order is usually to provide a means of obtaining Parliamen- 
tary sanction for the execution of works, or the carrying out 
of administrative arrangements, which are incidental to the 
administration of a public general Act, but for which the 
authority of a special Act, that is to say, of a private bill 
destined to become a local or personal Act, would ordinarily 
be required. The machinery of provisional orders was, I 
believe, first applied by one of our Public Health Acts, for 
the purpose of giving powers to obtain land required by 
sanitary authorities, and was worked by the I.,ocal Govern- 
ment Board, which is the central authority under these 
Acts. But the system has since been extended to many other 
purposes, and is worked by several other central depart- 
ments besides the Local Government Board. The cases 
in which it is most frequently employed are those in which 
the carrying into effect of a public general Act involves 
interference with private or public rights. The way In 
which it is ordinarily worked is this. The local authority 
or other body concerned makes an application to the proper 
central authority, such as the Local Government Board, or 
the Board of Trade, or the Board of EJducation, for an order 
onbodying the powers and provisions needed. The central 
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authority makes a draft order, sends out notices, and holds 
a local inquiry at which objections are heard and considered. 
When this order is finally approved by the department 
which is the central authority, that department schedules it, 
either alone or^with other orders, to a confirming bill, which 
is introduced into the House by the minister reprinting 
the department. Tlic confirming bill is technically a public 
bill, but is introduced and passes through its subsequent 
stages in the House at the time allotted for private business. 
If, while the bill is pending in cither House, a petition is 
presented against any order proposed to be confirmed by it, 
the bill is treated as if it were an opposed private bill, and 
goes before a small committee. But in other cases the pre- 
liminary departmental inquiry takes the place of the costly 
inquiry before a parliamentary committee. And in any case, 
the promoters are absolved from payment of the fees re- 
quired for the passage of local and personal Acts. This pro- 
cedure saves a great deal of expense and a great deal of par- 
liamentary time, and has been very largely adopted in recent 
times. Such departments as the Local Government Board 
and the Board of Trade pass through Parliament in each 
session a great many Provisional Order Confirmation Bills, 
often with several orders attached to them. The bills con- 
firming these orders, when they become Acts, are to be found, 
not among the Public General Acts of the session, but among 
the Local and Personal Acts, with which they have most 
aflBnity.* 

The provisional order system which I have described re- 

> Amons notable extensions of the provisional order method of legislation 
in recent times are a Marriage Act, which enables technical iavalidities in 
muriages to be cured by provisional orders instead of by special Acts, and a 
Trade Boards Act, under which the operation of the Act can be extended by 
provisional ordw to trades othw than those to which it waa origiaally applied. 
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Ueves the work of the legislature by placing at a preliminary 
stage the task of hearing and considering objections to pro> 
posed legislation by means of an inquiry held under the 
supervision, not of the legislature, but of a department of 
the executive government. It authorises that department 
to make an order which has only provisional effect ; that is 
to say, which does not operate as law, until it has been ex- 
pressly confirmed by the legislature, and reserves to the 
legislature the power to pass an Act confirming these orders. 

The system of statutory rule.s and orders goes a step fur- 
ther in the direction of delegating legislative work to the 
executive government, by empowering the executive to make 
rules and orders which do not require express confirmation 
by Parliament, although they are in some cases subject to 
disallowance by that body. 

These rules and orders represent a class of legislation 
which is of great and growing importance in England, which, 
in somewhat different form and in pursuance of somewhat 
different principles, is of .still greater importance on the 
continent of Europe, but to which tliere is, possibly, no precise 
parallel in the United States. They stand on the debateable 
border land between legislative and executive action, and it 
may be that, owing to the limitations on the powers of your 
li^slatures, and to the way in which you draw the line 
between legislative and executive functions, they cannot be 
used in the same way or to the same extent as in England. 
On that point I should be glad to have further information. 
But their existence and the power to make them exercise such 
a material influence on the form of modern English legis- 
lation that I feel bound to say something about them. In 
most cases, for the line is not always easy to draw, they would 
probably be described as laws, general laws, not particular 
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executive ordoe. They derive their authority from the 
legudature. But the legislature does not make th^. What 
it does is to delegate the power to make them to some other 
person or body, usually to some executive authority. That 
is why they stand, as I have said, on the borderland between 
legislative and executive action.' 

In France and Germany, and on the continent of Europe 
generally, much greater use is made than in England of the 
power of the executive government to supplement parlia- 
mentary legislation by means of rules or orders having the 
effect of law. And these rules or orders are made, sometimes 
under powers delegated by the legislature, but sometimes 
also under powers given to hy pflriflititotiinr' 

or supposed to be inherent in the Crown or other represent- 
ative of the executive authority. 

In Germany a distinction is drawn between Geaetz and 
Verordnung, between a law formally enacted by the legisla- 
ture and a general command lawfully proceeding from the 
executiv^y^bority.* 

In France there is power to supplement laws by decrees. 
This power, which is very extensively exercised, has come 
down from the old r4gime, and was never more fully used 
than by the first Napoleon, whose views about the powers 
and functions of legislatures differed widely from those held 
in the United States. You may probably have heard of the 
famous French constitution of the wWeb ema- 

nated from the brain jjb^i4^^j^hich was so altered by Na- 
poleon Bonaparte as to make it serve his own purposes and 
defeat those of the author, and under which Bonaparte 

‘The pTooedure in English Courts of Law is almost entirely regulated, 
not by the provisions of statutes, but by rules of court framed by experts 
noting under rtSitut oty authority. 

■ See Jellinek, OeitU und Verordnung. 
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became Rnrt and Cambac^rts Second Consul. This con. 
stitution was expressed in very general terms, and, as finally 
drafted, left many points to be worked out in pr6u:tice, and 
perhaps, as I may observe parenthetically, was none the 
worse for that. Under this constitution the Council of 
State was charged with the duty of framing laws, the trib- 
ones with the duty of discussing and criticising the draft 
of a law, the legislature with the duty of deciding by vote, 
but without debate, whether it should or should not become 
a law. "But what is a law?" Bonaparte asked Camba* 
c4rte, in the early days of the constitution. "What must 
be settled by law, and how much can we, the Consuls, do by 
rSglementa in our Council of State, without calling in the aid 
of the legislature?" Cambacdr^s’ answer was discreetly 
oracular: "A riglement is only the particular application of 
the law. Law is the general rule made by those who have 
the right and power to make it." Bonaparte smiled and 
did not press his question further. He kept this sibylline 
utterance and pondered it in his heart, and in the later days 
of the Empire he made it the foundation of, and justification 
for, his extensive legislation by decrees. If the extent to 
which decrees can be made is left to the discretion of the 
executive, the power is capable of indefinite extension. The 
spirit of the constitution of the Year VIII still breathes in 
the French constitutions of later dates, and in the other 
European constitutions modelled on or suggested by those 
of France. Under all these con-stitutions the executive 
government has, and freely exercises, an inherent power of 
making decrees, riglements, and similar orders and regula* 
tions which supplement the action of the legislature. For 
instance, if you take up such a volume as the AnnuotVe of 
French legislation, published by the French Society of Com* 
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parative Legislation, you will find a large amount of space 
occupied by decrees ranking alongside of orcfinary laws. 

In Italy the power of the executive officials to make regu- 
lations is even more extensively used. The constitution 
declares that “the King makes the decrees and regulations 
necessary for the execution of the laws without suspending 
their observance or dispensing with them.” But the inter- 
pretation put upon this provision is so broad that the govern- 
ment is practically allowed to suspend a law subject to re- 
sponsibility to Parliament, and even to make temporary laws 
which are submitted to Parliament later. And Parliament 
uses very freely the power of delegating legislative power 
to the ministers. In the case of the recent Criminal Code 
for Italy, the final text was never submitted to the Chambers 
at all, but, after the subject had been sufficiently debated, 
the government was authorised to make a complete draft 
of the code, and then to enact it by royal decrees, harmonis- 
ing it with itself and with other statutes, and taking into 
accoimt the views expressed by the Chambers. The same 
was true of the electoral law of 1882, of the recent laws on 
local government and on the Council of State, and of many 
other enactments. Without express power for the purpose, 
the minister, prefects, syndics, or other officials are in the 
habit of mjiking decrees 9n subjects of minor importance.* 

Now in England the power of the Crown to make laws 
without the consent of Parliament has long since disappeared, 
or, to be strictly accurate, has been so reduced as to be in- 
finitesimally small. So wide an extension of the delegation 
of legislative powers as is practised in France and Italy would 
not be tolerated in England. 

As to the past, I must not be tempted to stray into the 

* Soe I«w«U, (Tovemnunte and Parties in Continental Europe, Vol. I, p. 105. 
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regicm of English constitutional history'. All that I need do 
is to remind you that in the earlier stages of parliamentary 
development the border line between laws made 
in the exercise of the royal prerr»gi>jjvft bet ween ^barter s, 
or dinance , a nd onler s in Cnnnril. on the one hand, and Acts 
of Parliament on the other, was not definitely drawn, but 
that the tendency, especially in Lancastrian times, always 
was to narrow the range within which legislative or quasi- 
legislative action could be exercistKl by the Cro^vn. IWhen 
the Tudor dynasty came to the throne, the legislate as 
well as the executive powers of the Crown were materially 
strengthened. Henry VIII wru? a monarch who entertained 
views about the functions of the legislature not unlike those 
of the first Napoleon. He held that Parliament ought not 
to be a master, but could bo made a very useful servant. 
And he discovered — this was his great feat in the craft of 
statesmanship — he discovered how to us<! it. He treated 
Parliament not as an enemy or as a rival, but as an instru- 
ment. He found that it wa.s a very useful instrument if it 
could be persuaded to jilay the right tunc, and he Umk good 
care always to call the tunc. He accepted his predecessor 
Henry VII's principles that the King should rule through 
Parliament, but worked that principle in an (ntirely different 
way. He made Parliament the engine of his will.'j He 
persutuled or frightened it into doing anything that he pleased. 
Under his guidance Parliament defied and crushed all other 
powers, spiritual and temporal, and did things which no King 
or Parliament bad ever attempted to do, things unheard of 
and terrible. And, not content with this, he took a step 
further, and in the year 1539, when he had been 30 years on 
the throne, he persuaded Parliament to pass the Statute of 
Proclamations which gave the King power to legislate by 
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proclamation. If this innovation could have been main- 
tam^, it would have revolutionised the character of En g*^"*** 
legislation, and would probably have introduced the system 
of l^slation by orders and decrees, which now prevails on 
the continent of Europe. But the Statute of Proclamations 
was repealed in the next reign and was never revived, and 
in 1610, in the reign of James I, a protest of the judges “es- 
tablished (I am quoting from Professor Dicey) the modem 
Elnglish doctrine that r^f al . proclamations have in no sense 
the force_flLJaw ; they serve to call the attention of the 
public to the law, but they cannot of themselves impose upon 
any man any legal obligation or duty not imposed by Act of 
Parliament.” ^ (Bo ft was gradually recognised that a law 
made by the authority of Parliament could not be altered 
except by the same authority^ And, as the number of Acts 
of Parliament and of the subjects with which they dealt in- 
creased, the legislative sphere of the royal prerogative was 
proportionately diminished, and has now been reduced within 
very narrow dimensions. 

Thus the inherent or residuary power of the Crown or of 
the qjSficu ^e government t o r^j^Jj^jJggjggj^rujrauorderSj^ 
re gulations having the force of law , a power which is so largdy 
exercised on t^e continent of Europe, has disappeared in 
England. 

In recent years, however, what may be called the legis- 
lative powers of the executive have been revived and ex- 
tended. A large and increasing number of modem Acts of 
Parliament contain provisions giving power to regulate 
specified matters b y_ orders in Coimcil, that is to say, by 
orders made by the King in Council at the instance of some 
department of the executive government, or by what are 

^Law of the Conetitution (7th ed.), p. 48. 
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nfwy eaflad c oUe^vdy ata tutorv mlan >LnA thAt is 

to say, rules and orders made by some department of tbe 
government under powers specibcally delegated to it by 
Parliament. The adoption of these methods has been 
rendered necessary by the great quantity of administrative 
legislation which has been the characteristic feature of 
parliamentary history since t he Reform Ac t of 1832y It is 
the increasing complexity of modern aclmimsiraiionriind the 
increasing difficulty of passing complicated measures through 
the ordeal of parliamentary discussion, that have led to the 
increase in the practice of delegatin y legislative powey ^ 
.figecutive authorities . This practice has materially affected 
the fonn of modem English statutes. The tendency of 
modem parliamentary legislation in England has been in 
the direction of placing in the body of an Act merely a few 
broad general rules or statements of principles and relegating 
details either to the schedules or statutory rules. I say that 
this is the genera! tendency, but it is a tendency which is 
regarded in England with much jealousy, legitimate jealousy, 
and the operation of which requires to l>e carefully watched. 

As to schedules, a schedule is merely part of an Act, and, 
tiTileaw it is made alterable by executive authority, the ques- 
tion whether a provision or set of provisions should appear 
in the body of an Act or in a schedule, is a question of form 
and parliamentary practice. 

But the question whether a particular rule ought to be 
embodied in an Act or left to be made by a subordinate 
authority, the question whether, to what extent, and under 
what safeguards and restrictions, tbe exercise of legislative 
power should be delegated, is a question of principle. 

I have spoken to you about the extent to which the dele- 
gation of l^pslative power is carried on the European con- 
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tinent, and I have said that so extensive a delegation of legi^ 
lative powers would not be tolerated in England. 

The ordinary hlnglishman, as represented by the average 
member of Parliament, finds some difficulty in assenting to 
the proposition laid down by an eminent author* that “the 
substance no less than the form of the law would, it is prob- 
able, be a good deal improved if the executive government 
of England could, like that of France, by means of decrees, 
ordinances, or proclamations having the force of law, work 
out the detailed application of the general principles em- 
bodied in the Acts of the legislature.’' If his liberty of action 
is to be subjected to restraint, he prefers that the restraint 
should be imposed by laws which have been made after 
public discussion in a representative assembly. He readily 
admits that the application of a different principle is in ac- 
cordance with the 

countries, and is necessary in countries like India, but he 
dislikes its application at home. Therefore, although he 
acknowledges the impossibility of providing for every detail 
in an Act of Parliament, and the consequent necessity of 
leaving minor matters to be regulated by statutory rules or 
by executive discretion, he scrutinises with a jealous eye 
provisions which delegate the power to make such rules or 
which leave room for the exercise of such discretion, and 
insists that they should be carefully expressed and limited, 
and be hedged round with due safeguards against abuse. 
A great deal of this jealousy is a survival from an older state 
of things, for it must be remembered that in a country like 
modem England public opinion is the most effectual, and is 
usually a sufficient, safeguard against any serious abuse of 
statutory powers. Moreover, I doubt whether the control 
> Dicey, Lom of the Comtitution (7tb ed.), p. 50. 
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of over the details of legislation and adminis- 

tration is less effective in the present day than it was in days 
when Acts of Parliament were more minute in their pro- 
visions. For instance, a reference to Hansard’s reports of par- 
liamentary debates will show that down to a comparatively 
recent date the number of the memlx'rs who took part in a 
legislative debate, and the number of the amendments 
moved, were far smaller than it is now, and that there was a 
much greater readiness to take long and complicateti measures 
on trust, and to accept them without examination of details. 
These considerations are of great weight and supply a soimd 
argument for justifying the modem practice of delegating 
power to legislate on matters of minor importance. It is, 
indeed, the increased vigilance and intelligence of members 
and their constituents which has increastnl the difficulty of 
passing legislative measures through Parliament, and has 
rendered necessary the adoption of various expedients for 
shortening and simplifying their form, expedients of which 
the delegation of legislative powers is among the most legit- 
imate. But, unless the temper of Parliament should ma- 
terially change, attempts to give delegated powcirs in unduly 
wide terms, or to extend them beyond matt(!rs of minor im- 
portance, or to strain their exercise, might produce a reaction 
which would have a mischievous and embarrassing effect on 
the form of parliamentary legislation. If, how'ever, the dele- 
gation of legislative powers is kept within due limits and 
accompanied by due safeguards, it facilitates both discussion 
and administration. 

It facilitates discussion because it concentrates attention 
on the main questions, and prevents waste of time on minor 
and subordinate issues. It facilitates administration be- 
cause every a dminis trative change is in the nature of an 
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eocperiment. The preciee mode in which the chazige wQl 
work out, the exact means by which its object can beet be 
effected, cannot be determined with certainty beforehand, 
and consequently the machinery must be made elastic. 
This elasticity can best be given by allowing the details to be 
worked out on the general lines laid down by the supreme 
legislature, either by statutory rules or by official practice, 
subject to the check of public opinion and questions in 
Parliament. 

As I have said, public opinion is, in a country like modem 
England, a very powerful safeguard against any serious 
abuse of statutory powers. 

ynder our parliamentary system any exercise of executive 
action by the government (and the making of rules and 
orders is such an exercise) may be made the subject of 
questions in Parliament (the notice paper of the House of 
Commons swarms with questions of this kind) or nmy be 
discussed and debated on the vote for what you would call 
the appropriations required for the expenditure of the de- 
partment concerned. A minimum number of days is set 
apart in each session for the discussion of these votes in 
committee of supply, — one of the committees of the whole 
House, — and any abuse or wrongful exercise of these powers 
might bring about a vote of censure and downfall of the 
government. Therefore, the ordinary right of parliamen- 
tary criticism is a great safeguard against ttf fi ^[^hba nf HaI- 

many cases further safe- 
or oppressive action are 
.expressly provided. In some cases the department which 
[makes a rule or order is required to publish a preliminary 
draft for general criticism. vThis obligation is imposed by a 
general Act called the Rules Publication Act, 1893, in the 


e g^b^ legiflla(.iv^ nnwers. But i 
guu^s against secret, arbitrary 
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dasses of oases to vhich that Act applies. Usually statutory 
roles and orders are expressly required by the Act which 
authorises their making to be laid upon the table of each 
House of Parliament, and are thus made parliamentary 
pi^wrs, and so brought to the knowledge of members of 
Parliament and other». Very often they are expressly 
made subject to disallowance by resolution of either House, 
if that resolution is passed within a limited time. The form 
of control reserved by the legislature varies in different cases, 
and is a frequent topic of debate when bills proposing to 
delegate legislative powers are under discussion in Parlia- 
ment. 


UntU a recent date a very real and formidable objection 
to this method of delegating legislative powers lay in the 
difficulty of knowing where the rules and orders made under 
the delegated powers were to be found, and sometimes in 
the difficulty of obtaining copies of them. The provision 
made for the due publication of this branch of law was 
extremely insufficient and unsatisfactory. But this has now 
been met, and, I think, satisfactorily rnet.Cunder arrange- 
ments which came into force in 1890 t he 


orders each year are n ow officially published in a form 
n qrresTspnding to that of the annual statute s, an index t o 
th em is periodi^ly revised aflff published,' an^d a complete 
cofiectionofthe statutory rules and orders- for the time bei 


in^fgfce, corresponding to^e edition of the revised statutes, 
is idso periodically revised, edited, and published by official 


authority. 


Mil 


CODIFICATION 

It is now time that 1 should say something about oodi* 
hfatmn, using the U'rm in its stricter sense, as distinguished 
from the consolidation of statut«< law. I said in an earlier 
clmpter that codification in this stricter st'nse might be 
dMicrib«l as the nsluction into systematic form of the whole 
of the law, whether statute law or common law, relating to a 
given subject. But 1 should like this to lx* taken as a pro- 
viwonal dtwcription, sul)ji*ct to the qualifications to which I 
Khali refer hereafter alxiut the possibility of codifying the 
whole of any given branch of law. I said also that codi* 
fication stands in a different category from the humbler and 
more mwlest jiroct'eix's of improving tlie statute law by in- 
dexing, expurgation, revision, and consolidation, because, 
from the English fxiint of view, it rep^‘aenta rather an ideal 
to be arrival at than a programme likely to b«> realised, at 
all events in the near future. But, just because codification 
is an ideal to b<‘ aimed at, its meaning and objects ought to 
be understood by the draftsman of statutes. For he ought 
to thmk of each enactment as a chapter, or a fragment of a 
chapter, of an ideal code, and consider it in its relations to 
the whole branch of law with which it is cognate. 

Now codification is a vast subject, and a portentous 
amount of literature has been devoted to it. I must content 
myself with touching lightly on one or two of its aspects, 
§nd must confine myself to codification as practised or 
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attempted ra t Let me put two or three qw»- 

tioas. What ^ J# nt which eodiScation should 

aim? What hai iMftiMVy been done, in modem times, in 
different countries towards ctxlifying the law, or important 
branches of the law? What have Ixh'h the chief motive 
forces which have cnabletl mo«K*rn lep-daturcs U» achieve 
the objects of codification and to surmount its difficulties? 
Why have theao difficulties U><>n surmounUnl in some coun- 
tries and not in others? What advantaitts may be claimed 
for codification as actually carrie<i out in recent limes? 

The word codification, as distinguished from the thwry, 
was invented by Bent ham. who was, as 1 have said, a great 
coiner of words. So we are entitled to ask Rcntham what 
meaning be himaelf attachi-d to the term, and I w'lll give hia 
answer as nearly as ptwnihie in his own languagi'. His answer 
is to be found in his Genrral Vteir of a CompUte ('odf of Lam. 

“ The objwt of a cwlc w that every one may consult the law 
of which be stands in need, in the least poasihle time. 'Citi- 
wn,’ aays the legislator, ‘what Is your condition? Alt' you 
a father? Open the chapUr "Of fathers," ‘ An* you an 
agriculturist? C-onsult the chapter "Of Agriiiiltun-.’”. . . A 
complete digest, such is the first rule, Whati'ver is not in 
the code of laws ought not to lx* law. . . . The great utility 
of a code of laws is to cause* the dchaU-s of lawyers and the 
bad laws of former times to lx* forgotten. ... Its style should 
be characterisod by force, harmony, and nobleness. With 
this view, the legislator might sprinkle her<‘ and there moral 
sentences, provide<] they were very short, and in accordance 
with the subject, and he would not do ill if he were to allow 
marks of his paternal tenderness to flow down upon his 
paper, as proof of the benevolence which guid^ his pen. . . . 
A code framed upon these principles would not require 
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Hcbools for tt« explaaatioQ, would nai >eqidm euuiata to un- 
ravel its subtleties. It would speak n laagtfage familiar to 
everybody ; each one might consult it at kil need. It would 
be distinguished from all other books by its greater simplicity 
and clearness. The father of a family, without assistance, 
might take it in his hand and teach it to his children, and 
give to the precepts of private morality the force and dignity 
of public morals. The code having been prepared, the in- 
troduction of all unwritten law should be forbidden. Judges 
should not make now law. Commentaries, if written, should 
not be cited. ... If a judge or advocate thinks he sees an 
error or omission, let him (X'rtify his opinion to the legislature, 
with the reasons of his opinion and the correction he would 
propose. . . . Finally, once in a humirtMl years, let the laws 
be revised for the sake of changing such terms and expres- 
sions as by that time may have become obsolete.” 

In short, the code was to be complete and self-sufficing, 
and was not to lx* developed, supplemented, or modified ex- 
cept by legislative enactment. 

These vie\re were characteristic of the age in which Ben- 
tham wrote. It was an age of great ideals. It underrated 
the difficulties of carn>'ing them into execution. It over- 
rated the powers of government. It broke violently with the 
past. It was deficient in the sense of the importance of his- 
tewy and of historical knowledge. It aimed at finality, and 
made insufficient allowance for the operation of natural 
growth and change. It forgot Bacon’s maxim that tubtUUoM 
naturae siAHlitatem artis muUi$ partibu* superal. It ignored 
or undfsrestimated differences caused by race, climate, i»> 
ligion, physical, social, and economic conditions. 

Bentbam’s views as to what could or should be achieved 
by oodifioatum have long since been, if not abondened, at 
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least iDateiial|r We are all now agreed that a 

good code mutt irflan*— perhaps should always — content 
itself with the sUtemont of general principles, that, however 
cxMnplete and full it may U', it can never supply rules appli* 
cable by an ordinary intellect to every possible case, that the 
work of interpreting the law anil of applying its general 
rules to particular casiHi must U* left to the judges, tliat the 
sound inteniretation of legal definitions ami legal ruUts re- 
quires a knowledgt* of legal history, anil that the exercise of 
the power of interpretation and application neciswarily in- 
volves the formulation of sulwrdinati* and supplemental 
rul«i. 

I now come to iny next question : What has la^-n done 
within n*<vnt timi-s, saj- since the iK'ginning of the last cen- 
tury, in different countries, in the way of codifying the law, 
or any important brunches of the law. on the principles now 
generally accepted as applicable to codiliration ? With 
this question I can only tlcal in a very short and summary 
manner. 

In the b«-gmning of the last eentury, Francs* led the way, 
gave the impetas, and supplieil the models for coddication, 
bypassing the famous Coiits .Vapo/con, the five emles of which 
the Code Civil is the la*Ht known and the most iriiporlant. 
Among the countries which have either adopted the French 
Civil Code, or have taken it as a miMh l, are Helgiiim, Holland, 
Italy, Spain, and Portugal, on the continent of Kurofie, l)eaides 
Mexico and Chili, on this side of the Atlantic, and Japan in 
the far East. Germany, working on indefandent iinee, 
produced a Civil Code in 1896, after a i>eriod of geatation of 
twenty years, and brought it into operation inlfKW. Switzer- 
land pawed an admirable law of obligations in 1883, and 
enacted a general Civil Code in 1997. 
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Within the Briti^ dominiomt, British India has led the 
way in codification, and the Indian Codee aie well known and 
have exercised extensive influence. The seif-govmung 
dominions of the British Empire and her colonies have not 
madejiuch rapid progre^sH with codification as British India, 
but are in some respects in advance of the mother country. 

In the United Kingdom codification of the common law 
baa made very litilt' proRr«*ss. Only four codifjdng Acta 
have been itawssl by the Parliament at Vt'estminsler. They 
are the Bills of Exchange Act of 1882, the Partnership Act of 
1890, the Sale of ( JfKMls .Act of 1893, and the Marine Insurance 
Act of 1906. Of tlnw the Partnership Act was drawn by 
Sir Frederick Pollock, the others by Sir Mackenzie Chalmers. 
All of them an* excellent «ix‘cimens of codification, but they 
deal only with spt'cial subjecta and cover a small extent of 
ground. 

Alx)Ut th«' progr<*s.s and prospects of codification in the 
United 8tat<*s, and alH>ut the way in which your codes work, 
and the ailvantagt's derivini from their enactment, it b for 
you to teach me luid for me to learn. What I knew on the 
subject in 1901 is to Im* found in a lKX>k of mine that waa pub- 
liahcd in that year. But my knowl«*dge was very incom- 
plet<*, and I sliould bt* grateful to anyone who would help me 
by supplementing tny information and correcting my errors. 

Now, why b it that in England miification on the more 
extensive and ambitious M'ale has made no way, b makmg 
no way. and has practically no effective body of public or 
profemonal opinion to move it on, whilst in countriee like 
Fraaoe and Germany it b not only a success, but a pc^ular 
s u o fl W i T I am confining myself to the old world because I 
klXnr too little about the forces which make for and aguost 
codification in the United States to be able to geoeraliae 



CXJDinCATION 


155 


•bout them. And I eplwt Ftadcp end Gfroumy beesuae 
they are two great eountriee which have pursued, and achieve 
the same object by independent routen. 

I believe that it waa the preswure of practical needs that 
mainly brought about the enactment of great (xhIiw in France 
and Germany, and that it waa the pn>eence and preaaure of 
theee needs there, and their ahw'nre m Kngland, that mainly 
account for the succewa of ciKlificatioii iu tluM«' two ('oun- 
triea and the failun* to creaU- anything more than a languid 
interest in the subject in Knglaiul. Ami of those practical 
needs that which was felt most strongly was the n»<e«l for 
unification of the law. It was the strong dwire to unify the 
Bubetance of law, not the desire to improve its form ~ never, 
I fear, a very strong. cfTcctive, or ofsTative motive with legis- 
latures — it was the s<-n.se of the practical inconveniencwi 
arising from diversities of law that sni'cessfully sunnounted 
the cUflRcultit*s which stand in the way of eodificution. 

Let me support and illustraU- this statement by n>minding 
you of the causes which, as a matter of hi.slor>-, Iwi up to the 
enactment of the great French ('-ikIcs at the Isginiiing of 
the last century, and the enactment of the great (Jemian Code 
at its end. 

The French Civil Code c«-|ebrate<l its renU-nary rather 
more than nine years ago — I went over to Paris Uj attend the 
celebration — and its centenarj' prisluc«<l a set of very in- 
teresting studies upon t h<' CskIi' liy eminent men. studies on 
its origin, its working, its inbTprctation, its influence on the 
development of French law, its influence on the legislation 
of other countries, and many other cognate matters, 'Fhc 
two volumes which contain thes*- studies are entitled Code 
CwH — Liere du Centiruxirr, anti are well worth the attention 
of those who care about the subject of (xslification. 
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We aaeociAte the Civil Code with the nante ot Napoleon, 
and we do ho rightly because of the prominent part which be 
played in its passage into law. But the Code really was, 
like Napoleon himself, a child of the French Revolution of 
1789. 

C'onsider then the condition of French law in 1789. In- 
stead of one civil code for the whole countr>', there were at 
least 3<K) local codes of civil law, some appl>nng to a whole 
province, wtme to a much Hinaller district. The whole 
country was divi(le<l almost etjuully into two great legal 
regions; the region of the written law, l)ase<l on the Roman 
law of Tln'<Mlosius and Justinian, ami the region of customary 
law^ Kach of tiu-se two sysU-ms of law was compatible with 
local diversities, but each of them bad its common and dis- 
tinctive featun's. The wTitt<-n law wa.s more authoritative 
and individualist ; the customary law was more humane and 
Bociable. Both of them were supplemenUnl, mcnlified, or 
oontradicted by three other gtmeraJ systems of law ; the 
feudal law, which recognistsi two w'parate clash's of blood 
with conwquential distinctions of jt^Tsonal rights; the canon 
law, which exerciwd a prejxjnderating influence on many 
parts of the law of jx'rsons, es|K‘cially on the law of marriage ; 
and the royal ordinances, which cut into the common law as 
statute law cuts into common law- in England and in this 
country. All these laws were modified by local usages 
expounded by voluminous commentaries, and interpreted by 
conflicting and varying decisions of numtTous courts. 

This was the staU* of things with which the revolution of 
1789 was confronted. But here, as in other cases, the Revolu- 
tion merely set loose, or gave an impulse to, forces which 
had long been at work. The unity of French law bad been 
the dream French kings from the time of Louis XI, if 



CODinC'ATION 


167 


not from the time of St. Louis. T«-o factors made tot unity : 
in the South the principles of the Uuinan law teii(ie<i to super- 
acde local customs ; in the North the custom of Paris tended 
to supplant other cu.stom.s. Tnder f'harles VIII ami louis 
XII \Ts;oroU8 and systematic efforts were made to dift**!*! the 
cuatomarj' law, and by the end of the sixteimth century the 
customs of all the provinces had Us'ii reduct-d to a written 
and authoritative form. Fnmi the twelfth to t ho wventeenth 
centuries the FYcruh law was U‘itiK fre<[uently altered by 
royal ordinances: but tiu'se ordinams-s answeriHl to our 
amending Acts, and whilst they might improve the substance 
of the law, they did not tUH^'-ssunly malo' it more simple or 
uniform. The ordinances of Ix)ui:- XIV and louis XV, which 
were associated with the names of ('olU’Ct and D'-Vguesseau, 
were of a different eharacUT. They were c()dj\s. They 
were framed by learne<l eonimis.sion.s, pre.sente<] in a com- 
plete and systematic form the whole of a jiarticular branch of 
the law, and extended to the whole of the country. They 
were the imnuKliat^- predecessors of the Napoleonic Codes, 
and to a great extent suggested their form and supplifsi their 
materials. 

Throughout the eight wnth century alnuwl all enlightened 
opinion in F'ranee — Monti-srjuieu was an exception -was 
strongly in favour of unifying French law. Pothier was 
formulating and arranging its principles, and i-xpressing 
them in ternw capable of l>eing transferrcil Isidily into the 
codes of the future. It has been saitl that lhrM*-fonrths of 
the Civil Code of 1804 was extracUsl from his treatises. 
Elverything pointed in the direction of the Codes, but until 
the Revolution the forces which made for privilege and 
diversity were still too strong to be overcome. Nor do the 
eahien of 1789 — the budgets of grievances which were laid 
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before the National Awembly — diaclose any strong or 
genera) demand for unity of law ; they were more concerned 
with particular local and personal grievances. It was the 
wonderful night of the 4th of August, 1789, when the imv- 
iieged dames joine<l in making a holocaust of their privileges, 
when the different classes and pe<jple8 that made up France 
were fused into a single mass — it was this night that opened 
the doors for, and ushered in, the new halation. A year 
afterwards, on the Itith of August, 1790, the National As- 
sembly decreed that " the civil laws shall l)e revised and re- 
formed by the Legislature, tuid then; shall be* a general code of 
laws, dimple, cl(>ar, and appropriate to the constitution.” And 
the constitution of H<‘ptemlx-r, 1791,n*pi'aU>d that “Tbereshall 
be made a code of civil laws common to the whole kingdom.” 

But it was not enough to declare uniformity of law as a 
principle. There was a preliminary question, Wliat law 
was to Ix! adopted ? How' was the whole system based on 
privilege and mequality to lx* reconciled with the new prin- 
ciples of lilxTty an*l equality? WTien there was a conflict 
between the principles of two rival systems, such as the 
written law and the cu.stomary law, which was to prevail? 
Amendment had to pri'oede codification. 

The work of amendment was carried out by a series of 
revolutionary laws, and the double process, that of amending 
and that of codif>ing the rules of the civil law, occupied a 
period of some fifteen years. Thi.s period may be divided 
into two lesser perio<ls, one from 1789 to 1794, the other 
from 1794 to 1804. The first was a period of progress, not 
always enlightened ; the second was a period of reaction, 
not always obscurantist. During the first period the prin- 
dplee which prevailed were those of liberty and equality; 
during the second period they were ord^ and autlumty. 
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Dariog the &ret the tnfluenoe of phUosophen predomi&ftted, 
during the second the influence of lawyers. 

Let me touch on the principal changes effected. Under 
the old rdgime the law of person-s was bused on privilege, in- 
equality, disabilities. There were nobles, roturiers, and, in 
some places, serfs. The clergy had their immunities and 
their disabilities ; the “religiou.H” incurnd civil death. The 
alien, the Protestant, and the Jew were subieet to serious 
disabilities. A seriw of enactments swept away these 
differences and establislud broadly the principle of equality 
of civil rights. Marriage, under the old ri^gime, bc'longed 
to the domain of the canon law, and was under the control 
of the clergj'. The Revolution w>t up civil registers of births, 
marriages, and deaths, m;ide marri.'igt>s a civil contract, and 
recognised divorce. In family law it nsluctsl the |K)wcr of 
the father and raised the position of tlie wife. In the law 
of succession two rival principlt>s were found in conflict with 
each other : the principle of individual liberty made for 
freedom of testation, the principle of etjualily marie against 
it. The Homan law of the South favoured the former prin- 
ciple, the customs of the North the latt*>r. Mirabcau, 
though a Southerner, in the great si>eech which was read 
to the National Assr'mbly the day after his death, declared 
for the principle of equality, and it prevailtHl, The laws of 
nature were recognizer! by placing illegitimate children, for 
purposes of succcaaion, on a footing almost e<jual to that of 
legitimate children. Succession in ar-conlanee with primo- 
geniture, and entails, were alwlished. The cnjojnrnent of 
Uhe land had been fetterrsl by a multiplicity of burdensome 
dues, superiorities, and w'rvitudes. Tlie men of the 4th of 
Atigust proclaimed in general tcims the emancipation of the 
land, and left their surxessors to work out the problem. It 
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was worked out in very rougb*and-ready fashion. At first 
an attempt was made to distinffuish between feudal dues, 
which were to be abolished, and contractual dues, which 
were to be redeemed. But the distinction was found to be 
untenable, and eventually most superior rights were swept 
away without compensation. When the State had entered 
int.^ the inh«*ritance of the hnigr^, it endeavoured, for fiscal 
reasons, to restore some of these rights, but by this time the 
position of the occupier had become inexpugnable, and the 
attempt failed. 

By all these radical changes the ground w’as effectively 
cleared for a code of unifonn civil laws. It was the National 
Convention that first took practical ste[» for the preparation 
of such a code. In OctolH»r, 1792, th(>y appointed a Com- 
mittee of legislation, consisting of forty-eight members, with 
CambaeSrM as Presideat. The Conusittce held ercaiag 
sittings, which began at six or seven, and often lasted until 
eleven. They worked with enormous industry and with 
feverish rapidity, but their pace did not satisfy the Conven- 
tion. On the 25th of June, 1793, a memlier of the Conven- 
tion proposed and carried a resolution that the QjjjjjjitJge^ 
of legialatioD shoul tLocesent a plan of a Civil Code w nthin a 
month, and such a plan was actually expounded to the Con- 
vention by Cambac6r^ on the 9th of the following August. 
This, it will be remembered, was in the midst of the Terror. 
Cambac4rte’ Ce>de followed the traditional plan of Justinian’s 
Institutes, and was to be divided into four books, of which, 
however, the fourth, relating to procedure, w'as never drawn 
up. It consisted r.f 7i^ anri embodied, according 

to M. Viollet, the great historian of French law, a “ clear 
me ^odicfll ^ The Convention, in the midst of war, 

famuli, and proscription, peacefully discussed tha laws of 
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sueeeasion, alluvion, and natural children, from the 22d of 
August to the 28tb of October, but eventually laid aside the 
general scheme as too complex, though they passed parts of 
it into law. I take the 8ub8e<iuent stages from the valuable 
chapter which M. V’iollet has contributed to the eighth 
volume of the Cambridge Modtrn livstory. 

“On September 9, 1794 (23 Fructidor of the Year ii), the 
Committee’ presented a seaiml scheme of 297 articles, a sort 
of sumniary, which only contaimil the principh’s involvetl 
and their immediate consequences. The ('onvention soon 
perceived that this was more the skeleton of a cikIo than the 
Code itself. The dis<'a8.sion of it was sus^a-ndwl. A third 
scheme was pri'sented, not to the Convention, but to the 
Council of Five Hun<lr«\l, by the so-ralle<l Cominiasion for 
the classification of laws (June 14, 17% ---24 Prairial of the 
Year iv). This sclierne, which according to Portalis was a 
masterpiece of method and exactnms, wa.s scarcely examintnl 
and remaimsl almost entirely a dead letter. J acejueminot 
presented a fourth scheme to the Legislative Commission f)f 
the Council of Five Hundre<l (.10 Frimaire of the Year viii 
— December 21, 1799). This project was not discussed. 
Finally an order from the t^nisuls (24 Therruidor of the 
Year viii — August 12, 1800) commissioned Tronchet, Male- 
ville, Bigot, Prdameneu, and Portalis, to draw up a fresh 
project for a Code. This fifth s<heme developed into the 
Civil Code ; an iinp<Tfect piece of work it certainly was, but 
wise, well weiglunl, and saturatofl with traditional elements.” 

Napoleon, as is well known, felt a keen interest in the Civil 
Code. He presides! over 35 out of the 87 sittings of the 
Council of State at which the draft Code was discussed. He 
took an active and effective share in the discussions of the 
draft, and, above all, supplied the driving force without which 
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it wotild probably not have become law. He ia reported to 
have said at St. Helena that hia glory did not consist in his 
having won forty battlee, but in the Civil Code and in the 
deliberations of his C-ouncil of State. A bnlliant deecripticm 
of the part which he playe<I in the formation of the Code 
will be found in a chapter which Mr. Herbert Fisher has con- 
tributed to the eighth volume of the Cambridge Modem 
History. Napoleon’s sjTnpathies were, on the whole, and 
especially in the domain of family law, with the reaction 
which had set in since 1794 against the principles of 1789. 
He thought that the Il(!volutiun had unduly disturbed the 
foundations of family life. He held that the legislator, far 
from encouraging the indefinite subdivision of property, 
should aim at securing a nation of moderate fortunes. He 
was a keen advocate of the subjection of women. He thought 
that it was the function of law to chasten loose morals, to 
exhibit the solcnmity and sanctity of marriage, to strengthen 
the authority of the father, and to maintain the cohesion of 
the family group. These views, which were shared by many 
others, find their reflection in the Code, which, on many 
points, partially retraces the steps that bad been taken since 
1789. Civil death was restored. A retrograde step was 
taken by basing the civil rights of aliens on the principle of 
reciprocity instead of on the principle of equality. The 
power of the fathej was restored, the civil status of women 
was depressed. The grounds of divorce were diminished in 
number, but divorce by mutual consent was, mainly through 
j Napoleon’s influence, allowed. Illegitimate children were 
i less favourably treated. Testamentary powers were some- 
what enlarged. The main lines of the revolutionary law of 
auccflfluon and of property had been too firmly establiBhed, 
and were too consonant with the wishes of the people at 
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large, to be set aside. But on many points the Code Is a 
oomprcMXiise, and not always a logical compromise. In the 
conflict between the written taw of the South and the cus- 
tomary law of the North, the customary law, which had en- 
joyed the advantage of being expoundwl by Pothier, pre- 
vailed on the whole, but the Southern lawyers were propitiated 
by an express recognition of the rfgime dotal in marriage, as 
an alternative to the regime ciymmunal. 

I have described at some length the origin and history of 
the French Civil Cfxie, bt*cauae, in (liscussing the aims, 
objects, and difficulties of ctxlificatioti, it is worth w'hilc to 
confirm and illustrate one’s general statements by concrete 
examples, and no l)etter example could lie found than the 
most famous code of modem times. 

Let me now say something, but more briefly, about the 
origin and history of the German ('iviJ ('ode, the great Co<le 
which came into existence at the end of the last century as 
toe French Cknle did at its beginning. 

TTie tide of Napoleonic invasion brought the French Codea 
into the Rhenish provinces, where they obtaine<i a permanent 
footing. Thibaut (1814) preached to Germans the duty of 
codifying their law on French lines, but Havigny, in hia 
powerful counterblast, pointed out (and exaggeraU'd) the 
imperfections of the French Cwies, and told his countrymen 
bluntly that they had not yet acquir'd either the knowledge 
of legal principles, or the expe^rienee, or the terminology, 
requisite for successful codification. German codification 
slumbered until 1848, when it was awakenetl by the revival 
of the desire for national unity. A general law of bills of 
exchange {Wechaelordnung) was discussed by representatives 
of all the German States, and promulgated as a law of the 
ihort^ved empire which followed the events of 1848. It 
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WM either confirmed or introduced as a separate State law 
by roost of the German States between 1848 and 1850. In 
a similar way, the German CommerciaJ Code was passed as a 
State law by most of the individual States, including Austria, 
between 1862 and 1866. During the same period Saxony 
codified its own law. The events of 1866 and of 1870 gave a 
powerful impulse to German codification. In 1871, the Bills 
of Exchange Code and the Commercial C’ode were re-enacted 
as Imperial laws. A Criminal Code which in 1870 had been 
passed for the North German ('onfederation also became a 
law of the Empire. Ccxles of Civil and Criminal Procedure, 
a code organising the Courts throughout Germany on a uni- 
form system, and ratablishing a Supreme Court of Appeal 
at Leipzig, and the Bankruptcy Code, came into force in 
1879. Among the matters also dealt with by Imperial legis- 
lation were the laws relating to marriage and registration, 
to copyright, smd to patents and trade marks. But as to 
matters not regulated by Imperial legislation, the local law 
was still applicable. ‘‘ Speaking broadly,” wrote Dr. Schuster 
in 1896, “ it may be stated that out of a population of 42J 
millions, 18 millions are governed by the Pnjssian Code, 14 
millions by the German common law, which remains the 
modemiaed law of Justinian, 74 millions by French law, 
24 millions by Saxon law, and half a million by Scandinavian 
law. There are, therefore, six general sj'stems of law, but 
only two out of these, the sj'stem of the French and that of 
the Saxon Code, are exclusive s>Tjtem8 ; the other systems 
are broken into by laws and customs. . . . The result is 
that in every case which arises in Germany, the following 
questions must be asked : Is there any imperial statute ? 
Is there any local modem statute? Is the subject affected 
by older legislation ? What local law governs it ? ” 
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It was tfae oonfusioii and the practical difficuliieti ariaing 
from this multiplicity and diversity of laws that gave force 
to the demand for the general Civil Code, which has formed 
the coping-stone of Cicrman Codification. The first Com- 
misenon for preparing a draft Civil Code for the German 
Empire was appointed on July 2, 1R74, and submitted its 
draft to the Imperial Chancellor towards the end of 1HH7. 

A second Commission was appointed in April, 1K91, and 
completed its work in J»me, 1895. On the basis of (his 
second draft, a third draft wsis prc'pared by the Fioferal 
Council and aubmitte<l to th<‘ Reichstag at the Ixtginning 
of 1896, and after being diHeu88«Hl and amended was paswd 
into law on August 18, 1896. The Ccxle came into operation 
on January 1, 1900. 

It will have Ijeen seen that the impulses to codification in 
Germany were sulistantially the samt* as in France, but that, 
owing to a variety of causes, those impulses pnvlucerl their 
effects at a later date. 

It was the pressure of practical needs that gave the impulse 
to codification both in France and in Germany. And it 
was practical needs that gave the impulse to codification in 
British India. Of the circumstances which gave. rist*. to the 
Indian Codes, of their origin, history, and nature, I have 
treated at large elsewhere.' The moat serious of the practical 
difficulties which the earlier Indian Codes were intended to 
meet were the impossibility for Englishmen to lulminister 
the Mohammedan criminal law, and the need of authori- 
tative manuals for the use of embarrasstni Judges and magis- 
trates. Among the Anglo-Indian cfxit» Miicaulay’s Penal 
Code stands first, first in point of time and first in point of ^ 
merit. The brief preamble recites that it is expedient to 

• OotemmfTtt o{ India. Ch. IV. 
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provide a general penal code for Britiab India. And ibe 
expediency of providing such a code is apparent if you bear 
in mind the state of things which it was intended to meet. 
When the CkKle came into force, the condition of the criminal 
law in British India was this : In the three Presidency 
towns, — Calcutta, Madras, and Bombay, — the crinunal law 
in force was the criminal law of England, unreformed for 
Indian purposes except by three or four scattered enact- 
ments. Outside the three Presidency towns the criminal 
law was partly the law introduced by the Mohammedan 
conquerors of India, and partly the law established by cer- 
tain Anglo-Indian n>gulations. The English criminal law 
was a formleaa, artihcial, and complicated system, framed 
without reference to Indian circumstances, and even in 
England considered to requirt' extensive reform. The 
Mohammedan criminal law was unsuitable to a civilised 
country. Th* Anglo-Indian Regulations were made by 
three different legislatures — those of the three old Presi- 
dencies — and contained widely different provisions, and 
many of those provisions, according to a distinguished pred- 
ecessor of mine in India, were amazingly unwise. It 
was to meet these circumstances that Macaulay drew up 
his famous Penal Code. His code is methodically arranged, 
is expressed in clear and simple language, is framed in accord- 
ance with the general principles of English criminal law, 
but in some respects modi&es the application of those prin- 
ciples so as to adapt them to special Indian conditions. 
Macaulay’s Penal Code is a work of genius, but it slumbered 
in the Indian archives for nearly a quarter of a century 
before it found its place in the Indian statute book. 'Hus 
Penal Code was supplemented by Codes of Civil and Crim- 
inal Procedure, which have been revised and recast from 
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time to time, and these three codes met the most preeslnx 
needs of the Indian case. Then came a numbttr of codifying 
Acts or codes, the object of each of which was to supply, 
for the guidance of untrained jutlgcs and magistrates, a set 
of rules based on English law, but expreswHl in a form which 
those who had to administer them could easily understand, 
and adapted by modifications to the eireumstames of the 
country. This is the class of Acts to which l>elong the Evi- 
dence Act, the Contract Act, the Succession Act, llu- S|x*cific 
Relief Act, the Negotiable Instruments Act, the Trusts Act, 
the Transfer of Property Act, and the F2as«unents Act. 

It was my duty, during one period of my official life, to 
pay a good deal of attention to th«^e Indian Conies, and they 
have been the subject of much tliscussion and criticism. 
They have, in my opinion, Ixtm overi)raised and overblomwl. 
There has been a tendency, on the one hand, to over]:)raitH* 
their formal merits, and, on the other hand, to und errate 

litinir nnnt'tiii iiiiity im iniitrii^m^ nf irnri rnnupf ~ 

workmanship, judged by Europ<‘an standards, is often rough, 
but they are on the whole well adaptcnl to the conditions 
which they were intendtsl to meet. High Court judges and 
the advocates who practi-sed l)efore them wen*, in my time, 
accustomed to speak in depreciatory terms alsjut thejw 
codes, but I think it probable that these eriti(» ignored or 
overlooked the eJrtent to w'hich the OmIcs have lK*<*n found 
useful by up-country judges and magistrates who have to 
administer justice, as best they can, at a distance from law 
libraries and without the help of a trainetl bar. One of the 
criticisms which I used to bear most frequently was that 
smne of the Codes were framed too much with reference to 
theoretical considerationa and not enough with reference to 
practical needs, and 1 am inclined to think that there was 
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some foundation for this criticism. My inunedi&te prede- 
cessor in India, the late Mr. Whitley Stokes, an eminrat 
man, who was not only a learned lawyer and skilful drafts- 
man, but, incidentally, a first-rate Celtic scholar, was the 
draftsman of some of these codes, and brought out a useful 
edition of them. He was fond of referring in his comments 
to the absenct* or paucity of judicial decisions on a particular 
Act as evidence that it was working well or smoothly, by 
which be meant that it had not been vilifit'd or nullified b> 
the judgtni. But I sorriet inn's wonderi'd whether the infer! 
ence to be drawn in minv east's was not rather that the Act 
had been working 'in vacuo,’ without much practical opera- 
tion. lit is comparatively easy to pass laws i n India : the 
diificu^ isjn making them, w'ork. They are apt to remain 
for an indefinite time " in tne air," and when they touch earth 
they sometimes operate in unexpected fashion. 

I can give you a very curious illustration of this statement. 
One of the codifying Acts — the Indian Succession Act — 
embodies substantially the. rules of English law as to suc- 
cession to personal property. It was framed for Indian use 
by a learned body of nlttiPi’ In 

and was carried through the Governor-general’s Legislative 
Council in India by Sir Henry Maine, when he was Law 
Member of that Council. But Sir Henry Maine found that 
the provisions of this Act would not suit the circumstances 
or requirements of the most numerous and important classes 
in India, and was therefore compelled to make important 
exceptions from its application. The rules of EngUsb law 
as to succession to property would not suit Hindus, or 
Mohammedans, or Buddhists, or Siklis, or Jains. All these 
cl aneco had quite different rules of inheritance of their own, 
which they wished to keep, and so they had to be exempted. 
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Nor was tbc law rpquiml for sucwsision to the movable 
property of persons domiciled in EnRland or elsw'whcre out of 
India. That succt*ssion wa.s to contitiuc to Ix' Rovcrntnl by 
the law of the dt‘cea«ie<i ixTscms’ tlomicile. The result was 
that the exwptions which ha<l to U* iiisdi* from the applica- 
tion of the law cover<*<l almost all the i)ro{i«Tti(Hl ela-sm's in 
India. Tht>»i‘ large exemptions may a<‘count for the fact 
that the law worki'd sm<K)th!y, to >is<> Mr. Whitley Stokes' 
phrase, and did not give much occupation to the ct)url.H. 

There was, however. «jne claas, an imiK)rtant, hut in India 
not a very numerou.s, class, whom Sir Henry Maine (H'rsuaihHJ 
to acce{)t his Act. The.s«- wer»> the .Ji‘ws, who are always 
willing to accommodate thems<‘lves to the civil law of the 
country in which they mAHc, whilst n-maining faithful Ur 
their own religious usages. So the Indian Stic<'ession Act 
of 1865 was ntade app/trah/e to (he ./ews of liritinlt India, 
who are, as 1 have said, a comparatively small class of 
persons. All went well for at)out twenty years, The Act 
worked smoothly. But in or about the year 188(5, when 1 w'as 
law memlrer of the Governor-general’s (.'ouncil in India, an 
unexpected difficulty aros*-. Aden, the Port of Aden, 
though g«*ographically situatwl in .Arabia, is, technically, 
part of British India. Then-fore an Act apjjiying to the 
Jews of British India apf)Iies to the Jews of .-Vden. For 
some twenty years the Jews of Aden wf-rn to have gone «)n 
in blissful ignorance of the law- which had Im-n pasaed for 
them by the government of India in 186.*). At la.st a case 
raising a question of succession among Aden Jews found ita 
way into the Civil Court at Aden. The judge looked up 
his law, found that the Indian Succession Act applied, and 
decided accordingly. HLs decision very much fluttered and 
perturbed the Jews of Aden, because it was quite at variance 
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with their ancient customs. So the Jews of Aden sent a 
deputation to the government of India representing their 
grievance, and the deputation was received by me on behalf 
of the government. They expIaincKl their grievance, which 
was that this new-fangled Act, of the existence of which they 
had suddenly bt*ooine aware, was quiU‘ inconsistent with 
their old law ; that the Jews of Yemen, the part of Arabia 
in which Aden is situated, had Ijeen under this old law for 
some thousands of years, that it gave them what they wanted, 
and that they would like to remain under it. I asked 
them what their old law was, and they referred me to a 
passage in the Pentateuch, in the Ixtok of Numbers. For- 
tunately I ha<l a copy of the Old Jaat ament in my bookcase, 
close at hand, s<.) I looked up the passage to which I was 
referretl. It contains what I am tempted to call, if I may do 
so without profanity, the ruling in Zelophehad's case.* Ze- 
lophchad, you may remember, was a man of the tribe of 
Manasseb, who died leaving no son but five daughters, and 
these daughters come to Moses, and claimed a share in their 
father’s inheritanw. Thereupon it was declared, on the 
highest authority, through Moses, that if a man died leaving 
daughters but no son, his inheritance should pass to his 
daughters. That declaration was modified by a subsequent 
provision,* that if a daughter married out of her tribe, she 
should forfeit her share. Let me remark, parenthetically, 
that this rule, and especially the exception alx)ut daughters 
marrying out of the tribe, represents a custom or customary 
law with which I was not unfamiliar. The Mohammedan 
law of inheritance divides the property of a deceased person 
among persons called “sharers,” who include widows and 
daughters. There are a great many Mohammedans in the 

• Numbera zzvii. 1-11. 


• Numbers zxxvi. 



CODIFICATION 


171 


Punji^, who are suppoaed to be bound by the law, the divine 
law, of the Koran, but the application of this law ia much 
modified by local and tribal customs. They have a general 
feeling that the law of the Korut is very suitable to movable 
property, such as a flock of camels, but is inconvenient when 
applied to land. They sometimes cut down the widow’s 
right to a share of the land to a right of maintenance, and 
nothing would induce them to allow a female shanT to carry 
by marriage any portion of the village or tribal land to a 
person who is a stranger to the villagi- or trils'. 

But to return to my visitors from Aden. What struck 
them as novel and monstrous was that the new law which 
had come upon them by surprise re<-ogTiis»«d a right in the 
inheritance on the part, not only of the children, but of the 
widow, for whom no provision was made by the Mosaic law. 
They asked that they might b*- allowisl to return to their old 
law, and they referred me to a s«s>tion of the Indian Sufisjs- 
sion Act (s. 332) which imabltw the government of India by 
executive order to exempt from all or any of the provisions 
of the Act the memliers of any race, sect, or tritje in British 
India or any part of such race, sect, or triljc, to whom it may 
be considered impiossible or inexpedient to apply such 
provisions. 

The request struck me as being not unreasonable. But 
before disposing of it, I made two stipulations. The first 
was that whatever might be done for flu' Jews of Aden should 
not be construed as a precedent for exemfiting the Jews of 
British India proper, who ha«l acceptesl the Act and did not 
complain of its operation. The second was that I should lie 
supplied with an authoritative statement of the laws and 
customs observed by the Jews of Yemen ; that is to say, of 
tltat part of Arabia in which Aden lies. Both thtjsc stipulsr 
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tions were complied with. I received from the leading Jews 
of Britiiih India proper an assurance that they would not ask 
for any exemption for themselves. And 1 was supplied with 
an extremely interesting statement of the laws and customs 
of the Jews of Yemen, showing that for generations, in fact, 
during an indefiniWly lotig peri<Kl, (hey had never formed part 
of any civilised or Hettle<i State, and therefore hatl preserved 
their ancient laws and eu.stom.s in an exceptionally uncon- 
taminatiHi fonn. The evidence satisfied me, and so, at my 
instance, the government of India made an order exempting 
the Jews of Aden from the operation of the Indian Succession 
Act, and remitting them to the Mosaic code. 

I have travelUsl a long way from the French and German 
erodes, from the W<*st to the East, from Nafs-deon to Moses. 

Now let me come hack to the thesis which I was trying to 
enforce and illustrate, which was thi.s — that the great 
European codes represent the fruits of the work of many 
generations, that the difficulties in the way of forming a 
good code, especially if it is on an extensive scale, are very 
serious, that they are only surmounted by the pressure of 
practical needs, and that in France and Germany, which 
I took as leading examples, the need which mainly supplied 
the pressure was the netnl for unification of a country’s laws. 

If this thesis can be maintaintHl, does it not go a long way 
to explain the apathy and indifference with wffiich projects of 
codification are generally regarded in England ? 

Our great Plantagenet kings, and their strong central 
courts, gave England many centuries ago that one body of • 
general law for which France had to wait until the beginning 
of the nineteenth century, and Germany until its end. 

The traditional opinion of Elnglish judges and lawyers 
has, as you know, always been unfavourable to codification. 
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They believe that eodes tend to cramp and impede the free 
and natural growth of law. How far that belief b w’ell 
founded b a question which I will not argue hen*. The dis- 
cussion of it would lea<l me into wide and troubled waters, 
and would at any rate carry me far ts'yond my i)roper limits. 
1 will content mys<'lf with making one n'tnark of g«>nerai 
application, and then considering, very briefly, how far the 
forelKxlings of thow who are optK)se<i to codification on 
principle have Us'ii justifnsl by the exjx'rience gaitud from 
the actual working of the French Codes, after they have 
been in operation for nior»> than a century. 

The general remark is this : — 

As long as a nation continues to live and grow, nothing can 
stop the growth of its law. The rules of law arc simply those 
rules of conduct which arc enforced by the State, and they 
have to lx* appliwl with r»'fcrencc to the political, social, and 
economic conditions <tf the time. Al)si‘nc<‘ of fxiwcr to legis- 
late, or failure to exercise it, may imjstlc, cramp, or distort 
the growth, but cannot dwtroy it. The stream w'ill cither 
burst through, or, more often, find its way by tortuous and 
unexpected channels. The human mind displays marvellous 
ingenuity in adapting old forms to new conditions, whether 
those forma are emljodicd in codes or in cnsd.s. The prin- 
ciple of development ha.s lK*en applied, not only to thi’ological 
formularies, but to documents like the (Constitution of the 
United States, and, under the pressun* of inexorable necessity, 
is somehow applied in apparent defianei* of the rules of logic 
and of language. 

Moreover, are not people apt, in England, and possibly in 
the United States also, to exaggerate both the flexibility of 
common law and the rigidity of codes ? Are we not all 
familiar with cases in which the highest courts, bound aa 
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they ure by precedenta, have reflected the views rather of a 
past generation than of the present, and found themselves 
unable to assert for themselves or to recognise in others those 
principles of liberty and development which are essential 
to organic life and growth ? 

Next let me ask this (luwtion ; — 

What has lxH*n the verdict of history on the Civil Code ? 
Perhaps our opinion will not differ much from Mr. Fisher’s 
summary in the chapter which he contributed to the Cambridge 
Modem History : — 

“The Civil Code was a hasty piece of work ; and the First 
Consul imported a strong gu.st of passion and politics into 
the laboratory of legal scienet*. Civil death — a superan- 
nuated, unjust, and immoral fiction — confiscation, and the 
position of women, are bad blots upon the page. . . . There 
is also much disproportion and omi.s.sion. There are in- 
stances of a subject Ix’ing discuascKi in the Council, then 
forgotten and allowed to lapse. The law of contract is 
lifted almost bodily from Dornat and Pothier. But, when 
all deductions have been made for haste, negligence, and 
political perversion, it remains a great achievement. It 
was a single code for the whole of France, substantially based 
upon the broad historic instincts of the race, while preserving 
the most valuable social conquests of the Revolution.’’ 

'Two things, at any rate, the Code has done. It has familiar- 
ised all Frenchmen with the principles of the law which they 
have to observe. It has supplied a model which other 
nations have eagerly and extensively copied. 

In England the law is ordinarily regarded as something 
technical, mysterious, not to be understood by the lay folk. 
In France the leading provisions of the Codes have become 
household words. They form the topic of village oonv^ea- 
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tiona. Familiarity with them is presupposed in popular 
literature and on the sta^. Balaac, the great novelist, 
though a legitimist, was saturated n-ith the Cod<». There 
are few better commentaries on the French marriage law 
than his Control de Manage, on the IVench bankruptcy law 
than his Ciaar Biroiteau. You may hear nn articU* of the 
French Penal C^ode referitd U) by its numl>cr on the stage, 
and the referenct* at once caught up by the audience. A 
stage reference to 24 and 25 Viet. c. fH5, s. 75, would not mwt 
with much response from an Ejiglisb gallery ' 

As to the contagious effect of the Frt'tich (Vnles on neigh- 
bouring countries, a whole series of studies has Ix'cn devoUd 
to the subject in the CJentenary volumes to which 1 have 
referred, and I will not elalwjrate the topic ln'M'. 

Then, in what st-nw and to what exb'tit , have the French 
Codes arrested the development of Fn-nch law? I think 
that they have to some ext«‘nt, but riion* in the domain of 
procedure than of substantive law, morr* in the sphen* of 
commercial law, where the C^le dc (ximmerct* followe<J too 
closely antiquated models, than in the sphere of general civil 
law, and, in the whole field of law, to a much hats extent 
than is generally supposed in this country. French lawyers 
recognise three mofies by which law is d«*veloptd : 
jurisprudence, or case law, and doctrine, that is to say, the 
teachmgs and writiiTgs of learned lawyers. I doubt whether 
we have realised — certainly I myself had not realised until 

> ProruioiiB of EncliAh law havi> utiliJic*r1 by Cngliah 

oo^diita. For inatance, the plot of Gonrico Kliot'ir Frhx HoU, which 
■aid to have been ■uggeatod to her by Mr Frodenr llarnnon, is baaed od the 
mica of Kogliah real property law with rrsapfH't to the sucrcMion to what 
ocHiveyaocera call a * base fee.' But, tui a aRooral rule, the ikotiotm of Enghah 
Mrwohata about Engfiah law strike a profemifmal lawyer as ecceotrio and 
Rtrpfliain^ and do not indicate much famihanty with the prineiplaa of tha 
law which the authors are auppoacd to undmlaDd or ohaerve. 
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recently — the extent to which the Civil Code has been 
altered by legislatioo, especially within the last twenty or 
thirty years. I took up recently a little pocket edition of 
the Civil Code, showing in a convenient form the existing 
text of the law and the original articles of the Code. The 
existing text is printe<l in ordinary type ; the original articles 
are in italics. Let me take the first chapter of the first title 
of the first book. It relates to the enjoyment of civil rights, 
and consists of ten articles. Of these only three remain ; 
the other seven have Ixs n repealed and replaced by others. 
Of the original sevenfe<-n article.s in the second chapter not 
one remains ; all have gone, including the articles which recog- 
nise civil death. The provKsions relating to registration of 
births, marriages, and df-aths have Imm materiall}' amended. 
Many of the obnoxioas article's relating to the position of 
women still remain, and their survival expiains the heatile 
demonstrations against the Civil Code which, at the time of 
the celebration of it.s centenarj', were made at the Sorbonne 
and in the Rue de Rivoli. But wives and husbands have 
been put on a footing of equality as regards divorce for 
adultery, and the whole law of divorce has been completely 
recast by the laws of 1884 and 1886. It may be remembered 
that divorce was recognised in 1804, alxilished in 1816, and 
restored in 1884, but under different conditions. The power 
of the father over neglected or ill-used children has been 
restricted by, and may be taken away under, a law of 1889, 
which enables the State to intervene in the case of such 
children. 

The law of succession has also lieen materially altered. 
The disabilities of aliens in the matter of succeSs;ion were 
removed as long ago as 1819. By a law of 1891 the surviving 
husband or wife was given a share or interest in the inheri- 
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tanoe, notwithstanding the existence of children. The rules 
as to the succession rights of illegitiniaU* children were com* 
pletely remodelled in 18%. The U'chnical rules which iw 
quire children claiming a shore uf the inherit aiu'e to account 
for advances made by the part'nt during his lifetime were 
amended in 1898. Succession <luties on inheritance are now 
r^^pilated by the fiscal laws of 1901, and 1903. The 

law as to wills made by soldiers and on board ship was 
amended in 1893 and 19tK). In the clnaptcrs relating to 
property law the rulw with respect to party walls, lK)undary 
fences, and ways of necessity were altered in 1881, and those 
as to alluvion and water rights in 1898. 

The important chapters of the Co<l(' which relate to delicts 
and quaai-<lelicts have been supplenientetl and materially 
altered by the laws of 1898, 1899, aiui 1903 for regulating the 
responsibility of employers in the east' of^aecidents to their 
workmen. The rules as to the eontraet of service in the 
c^ase of domestic servants and workmen had iK'en previously 
expanded and made more precise- by a law of 1890. 

The famous association law of HtOl, with its supplementary 
decrees, though bt'st known in its hearing on religious eon- 
gregations, is of inurh wider application, and in the latest 
editions of the Civil Code finds its place as part of, or a supple- 
ment to, the title relating to the contra! dr nociM. The law 
as to aleatory contracts was supplemf uted by n law of 1900 
as to gambling on the Stock Kxchange. And, finally, I 
may note that imprisonment ft)r debt was aljolished in 1867. 

I have not, of course, attempt<'<l an exhaustive statement of 
the changes made in the Civil Cfsie since the date of its 
enactment, but I am sure that I have said enough to show 
that it has never l)een treated by the French legislature as a 
sacrosanct or verbally inspired document, 
w 
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Bentham looked forward to a time when case law, or, aa 
be preferred to call it, judge-made law, would be miposeded 
by codes, and when commentaries would be consigned to the 
lumber room. If his views could be accepted, the Fitmcb 
Civil Code must be pronounced to be a failure. It has not, 
fortunately for us, stopped or made unnecessary historical 
inquiries into French law as it stood before 1804. It has not 
checked the production, or prevented the citation, of com- 
mentaries. That it has not arrested the development of 
jurisprudence, the numerous and portly volumes of Dalloz 
can testify. Expressions not unlike those of Bentham may be 
found in the reports presented by Cambac^rte on his earliest 
projects of codification. But these were the views, or at 
least the expressions, of the Cambac^r^s of the Convention, 
not of Cambac^r6s the Consul, and there is no reason to sup- 
pose that the framers of the Code of 1804 shared the illumons 
of 1793. On the contrary, it would be easy to quote from the 
preliminary report of the Commission of the. Year viii pas- 
sages which lay stress on the inevitable imp)erfectionB of a 
code, and recognise fully the necessity for the completing 
and supplementary action of judges. 

What the Code has really done for French jurisprudence 
has been to simplify and facilitate the work of the judges by 
substituting for numerous and conflicting laws and usages a 
harmonious, orderly, and authoritative set of leading rules. 
Nor is there any solid ground for believing that the codi- 
fication of French law has been detrimental in France to 
legal literature or doctrine. We are indeed told by some 
French writers of authority that there was a time when the 
teaching in the French law schools, and the legal literature 
which arose out of and gathered round these schools, threat- 
ened to degenerate into arid and barren conunentaries on 
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the text of the Civil Code, unilluminated by any intelligent 
Biudy of legal history or by a aciontific appreciation of legal 
principles, and when a gradually widening breach arose be- 
tween the law as taught in the 8ch(X)lN and the law as de- 
veloped in actual practice by judicial derisions. Had these 
tendencies continued, they would have supplied the ground 
for a formidable indictment against co<iification. But if 
the same authorities arc to be trusted, these tendencies have 
not continued. I am not in a (Kwition to sfs'ak from pi'rsonal 
knowledge of the rharaeUT of the beaching now given in 
French schools of law. It may Ih> that a gooil deal of it, a» 
of the teaching in other schools, is lifeh'ss and intH'hanical, 
But there seems strong evidence to show that during rtteent 
years much has been done in the French lJniv<*rsitiea to 
improve the teaching and study of law, and that the ten- 
dency during the last (juarter of a century, has been to stop 
the threatened divorce Ix'tween thTOry and practice, by in- 
rating on study of the texts Ix'ing areompanied, illustrated, 
and vitalised by study of judicial dcvisiotis, and at the some 
time to widen and deep<?n the theoretical study of law by 
dwelling on its historical and comparative asps’ls. The 
influence of the late M. Rsmoin, to mention only one 
wdl-known name, has been exerciser! strongly in this direc- 
tion. Certainly the legal literature of France has no reason 
to fear comparison with the legal literature of countries which 
are blessed, or otherwise, with immunity from codes. Take, 
for instance, the department of legal history. We are in- 
debted to Sir Frederick Pollock and the late Professor Mait- 
land for a fragment — a most brilliant fragment, it is true, 
but merely a fragment — of the history of English law. But 
we have not as yet any comprehensive history of English 
law as a whole; we have nothing that could be txnnpared 
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with the works of M. Viollet and M. Esmein on the history 
of French law. The French Society of Ck»mparaiive Legis- 
lation, which was founded in 1869, and which was largely 
responsible for the celeliration of the centenary of the Code 
CwU, has done and is doing excellent work in familiarising 
French lawyers with the hgislation of other countries. And 
the historical and scientific study of law is by no means con- 
fined to Paris. 

To the advanced and scientific student of law the Code 
CivU has supplied a fniinework t<} lx* filled in, supplemented, 
and illustrated. And to the ordinary student of law it is an 
inestimable boon that he should l>e able to find, within 
reasonable compass, an orderly and authoritative statement 
of the leading rules of his craft. A few years ago a young 
French lawyer wrote to me from a French provincial town, 
applying to me as a brother member of the SodM de Ligis- 
UUion Comparative, for information about a point of English 
legal procedure, and he wound up by asking me, with much 
simplicity, whether I could refer him to any concise and com- 
plete work on English civil law. I was unable to comply 
with this request, and was obliged to say that there was 
nothing in England that corresponded to the French Code 
CwU. Was this answer quite satisfactory? But could 
any more satisfactory answer have been given ? 
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SOME CHARACTERISTirs OF MODERN 
LFXJIHEATION 

Ip I were dealing with iny nubjecl proh^ssorially, I might 
ask you to consider it, on a far more extensive seale than I 
have attempted, from a comparative |)oint of view. con- 
sider how enacted laws are in fact made in the different 
civilised countries of tlie modern world, what different 
methods of making them are adopted, what iwlvimtages may 
be claimed for the several methods, what are their defwta. 
This would be a very large subject ; and it is one which, so 
far as I know, has never In-eii a<ie(juntely dealt with, though 
some useful works have bwn written about certain parts or 
aspects of it. I would mention in particular the book of 
your eminent countryman, I*residcnt l>jiwrencc Lowell, on 
G(K€mment and Pariics in Conlincnial Europe. But in this 
region of study a large field still remaias untilled, and dn- 
servee the application of latiour which would 1 m' fruitful and 
valuable. Any one who wouhl undertake the task of survey 
and comparison which I have indicatinl would find his toil 
materially facilitated by two things : — 

The first is, that there i.H an agri'ement among all civilised 
nations as to the general princiiiles on which legislative pro- 
cedure should bo founded. A mwlcm law is not brought 
down from Sinai, or imposed by the will of an irresponsible 
despot. Every important law must, fiefore it takes its final^ 
shape, be submitted to the scrutiny and criticism of a populai* 
assembly created for that purpose, and be liable to amend- 

IKl 
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meat and rejection by that aaeembly. The extoit to which 
thia procen of scrutiny, criticism, and amendm«at b applied, 
and the methods by which it is applied, differ according to 
the nature of the subject-matter, and the procedure, habits, 
and idiosyncrasies of the l^psiature. The subject of a law 
may be so technical, and popular confidence in the skill, 
care, and ability of those who prepared it may be so great, 
that it passes through the legislature practically without 
criticism or alteration. Some of the great codifying measures 
of recent times have had this good fortune, though it must be 
remembered that the German Civil Code, perhaps the 
greatest, and certainly one of the most carefully prepared, of 
all these measures, underwent not only effectivje criticism, 
but substantial alteration, in its passage through the Ger- 
man Reichstag. On the other hand, any measure propos- 
ing important administrative or fiscal changes, restricting 
or regulating the freedom of action of any class of the com- 
munity, or materially affecting their economic condition, 
ought to undergo, and is pretty certain to undergo, severe 
scrutiny by the representatives of the people. But liability 
to this scrutiny exists in all cases, and one of the most diffi- 
cult of the problems of modem legislation is how to reconcile 
the right of criticism and amendment which is properly 
claimed by a popular legislative assembly with the precision 
of language, the elegance and symmetry of form, which are 
the characteristics of a good law. 

General agreement as to the broad principles by which 
legislative procedure should be guided is, then, one of the 
things which facilitate comparison. Another is that both 
the constitution and the procedure of all modem legislaturesj 
with a very few exceptions, may be traced back to a sh^e 
prototype, the Parliament which sits at Westminster. 
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Upon the r^atione of affiliation borne to the constitution 
of the Britiah Parliament by the constitution of the American 
Congrees and by the constitutions of the legislatures in the 
British dominions it is unnecessary to dwelt And it is a 
commonplace of history that when the constitutions of 
European coimtriee were being refashionwl after the sul)- 
sidenoe of the Napoleonic deluge in lKir> the British Parlia- 
m«it, with its two Houst'e, was gt*neriilly adopted as a pattern. 

As regards le^slative procedure I may remind you that in 
every self-governing dominion of the British empire the 
instrument of constitution always contains a provision that 
the procedure of the legislature is, in the absence of siN'ctfic 
direction, to be in accordance with parliamentary priH'cdure 
in Ekigland, and that the standing orders of thorn* legislatures 
ore based on thow* in force at Westrninsti'r and on the pro- 
cedure de8eril)ed in Erskine May’s great trt'atiw. But 
about the relation Ixitween parliamentary procedure in 
England and parliamentary proc(*dure in foreign countritw, 
it may be worth while to say a little more. 

Among foreign countries it would lx* technically right to 
class the United States, but it seems unnatural so to clam, 
and it is always repugnant to me so to •■lass, a great country 
the spirit of whose institutions is so essentially British. All 
that I need do here is to remind you how Thomas JefTerson, 
before he became President of the United Statm, but when 
he was Vice-president and therefore President of the Senate, 
compiled for the use of the Senate a manual of procedure 
based on the practice of the British Parliament. Since 
then the procedure of both branchm of ('ongress has been 
largdy modified by subsequent orders, rulings, and prece- 
dents, but Jefferson’s manual is still embedded as a kernel 
in Uie stout volume which answers more or less to the English 
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Mfty. Any one who is familiar with parliamentary prooe> 
dure at Weatminster and viaita Waahinxton cannot fail to 
be struck with the curious traces of English eighteenth cen- 
tury procedure which still survive there. 

About the way in which linglish parliamentary procedure 
found ita way into France, and how, through France, its in- 
fluence permeate<J other parts of Europe, less is generally 
known, and on the firs! of these two points, the introduction 
of English parliamentary' prt>ce<lure into hVance, I am 
tempted to quote tlie accounts given by two men, each of 
whom was entitlwl to sp<‘ak with high authority, and I am 
the more incUnH to do so, Ix’ejiust' for one of these aceounts 
you would have to search the rt'cj'sses of an Finglish blue 
book. 

You are probably familiar with the name of Etienne Du- 
mont, the citizen of (Jeneva who was the friend of Romilly 
and the inU'rpreter of Bentham. At the outbreak of the 
French Revolution in 1780, Dumont was in Paris, and was 
in close and intimate relations with Miral>eRU. No one was 
a greater adept at picking other men’s brains than that un- 
principled genius, and Dumont was largely employed by 
him in writing his speeches, and comjxjBing the literature 
which he scattered broadcast, and generally in helping him 
in his work with the National Assembly. In fact, he devilled 
for Mirabeau on an extensive sede. One of the first things 
required was to de\i9e some kind of proctniure for that new- 
born and unorganised body, the National Assembly, and 
this is what Dumont, in his Nouemirs »ur Mirabeau, tdb us 
about the proposals on the subject. He writes ; — 

“RonuUy had done a very interesting piece of work on the 
rules observed by the House of Commons in En glan d. These 
rules are the fruit of reasoned experience, and the more they 
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are eocanmied, tbe more they are admired. They are cuBtoms 
carefully preserved in a body very averee to innovationa. 
They are not reduced to writing; to state them requires 
great care and great trouble. Romilly’s little (3ode indicated 
the beet way of putting queetions, of preparing motions, of 
debating them, of taking votes, of appointing committw*, of 
passing business through its various stages ; in a word, all 
the tactics of a political assembly. 1 hiid translat4Hl this 
treatise at the beginning of the Stat«« General. Mirabeau 
jnesented it to the House and laid it on the table when there 
was a proposal to draw up rules of pro('edure for the NationiU 
Assembly. ‘ Wo are not Engliah, and we don’t want anything 
English.’ This was the reply math* to him.” 

So far I>umont. Now let uh hear what »’as wiid about 
the same subject many years afterwards by a great fVench 
statesman. In the summer of 184K Guizot was in England, 
having been driven from France by the Itevolution of Feb- 
ruary. In that summer a select comniitUs" of the House 
of Commons was sitting to consider tin- public business of 
the House, and on tbe 31st of July Guizot was culled to give 
evidence before it. Evelyn Denison, aflerwonls Speaker, 
was in the chair, and the firat question — a very leading 
question — which he put to Guizot, was this; "Were the 
rules and orders of the French CbamlxT originally very 
nearly the same as those of the Homw* of Commons?” 

Guisot’s answer was ; “ Ye®. In the Isiginning of our con- 
stituent assembly at tbe Revolution, Miral>eau iuike<l Etienne 
Dumont to give him a sketch of the prw<*edingB of the 
Wngtiah House of Commons, and Etienne Dumont gave to 
Mirabeau such a sketch, which is printed in a work called 
The TacHct of P(Aitical Asserntdiee, and the sketch of l^tienne 
Dumoot bAeamw the model of the first rules of our National 
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AflMsmMy. So that in the liegmning of our Revolution the 
prooeedingH of your Houttc of Commons became the source 
of oura. In 1814, when the charter was granted by the King 
(Louis XVIII] the same rules were adopted, with some 
changes." 

You will see that the two accounts do not quite tally. 
Dumont's requirtw some supplementing; Guisot’s a little 
correction. What really happ«‘ne<l seems to have been 
this. The trt'atiw prepare<l by Romillj', and translated by 
Dumont, was published as a pamphlet, and was subsequently 
absorbtHl into and incorporated in a larger work which was 
inspireti by Bontham, and based upon his notes, but was 
written by Dumont, and given by him to the world in 1815 
under the title of La lactique de» assemblies Ugislatioes. 
This work, of which a second edition api)eared in 1822, 
exercised a very great influence on statesmen and on political 
writers and thinkers, not only in FVonce, but in other parts of 
Europe, and much use was made of the information and sug- 
gestions which it contained in framing the rules of procedure 
for the European legislatures which came into existence in the 
first half of the last century. It is to l>e found in its English 
form, under the title of an Essay on Political Tactics, in 
the second volume of Bentham’s collected works. 

This has been, perhaps, too long a digression from my main 
theme. Let me return to what I said a short time ago about 
the difficulty of reconciling the demand for accuracy, pre- 
cision, and consistency in the language of laws with their 
liability to alteration in the course of their passage through a 
popularly elected legislative a^mbly. The difficulty is 
serious; the problem has never been solved, perhaps does 
not admit of being completely solved. And I often think- 
that some of the criticisms passed on the form of our statute 
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Utw, espeeuUly tbooe which animadvert upon desultory and 
fragmentary legislation, indicate an imperfect appreciatiem 
of the difficulties with which modem legjsistorH have to 
ccmtexid, and a misconception of the task which {x>pular 
legislaturee have to perforai. 

What is that task ? If I had to deR(Til)e what it m not, I 
could hardly do better than quote «ome remarks attributed 
to the great Napoleon. I have been unable to trtice the 
authority for attributing to him the prin-iw words uwhI, but 
they undoubUsily express hia real ojjinion. “ No one," 
Napoleon i« reported to haveaaid, " ctvn have greater respect 
for the independence of the legislative fX)wer than I; but 
legwlntion d(je« not mean finance, criticism of the adminis> 
tration, or ninety-nine out of the hundred things w'ith which 
in England the Parliament oecupic^ itw-lf. The legislature 
should legislate, i.c. construet grand laws on scientific prin- 
ciples of jurisprudence, but it roust resiHet the indeiamd- 
ence of the executive as it dmrr-s its own in(lei)en<le-nce to 
respected. It must not criticise the government, and as its 
lef^Iative labours are essentially of a seientific character, 
there can be no reason why its debatra should Is* refwrted." 

Now that is not our conception, nor is it your conception, 
of the functions of a legislature. N(*ither in your country 
nor in ours does the legislature find itwif calhsl ujwn to 
construct grand laws on scientific priiirif)les of jurlsjjrucltmce. 
If it were called upon to do so, it woukl a<*t wiwly were it to 
follow the example set at the end of the last century by the 
German legislature, hand over the task of pn*j)anng and 
aeitling such laws to a Ixxiy of skilhHi fs-rsons, reserve to it- 
sdf full powers of criticising or rejecting their work, but not 
attempt to perform itself work for which it is not fitted, and 
which it was never expected or intended to perform. 
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I wQl go further, and say that modem legislatures do not 
ooDoera themselves much or often with amending the general 
rules or principles of what may be called private law, as 
distinguished from public or administrative law. That is 
certainly true in the case of the Parliament at Westminster, 
and it is probably true of the legislatures in your country 
also. Not that our Parliament has ever hesitated to inter- 
vene in the domain of private law, or allowed its right and 
power to do so to he questioned. When the development of 
common law rules has failed to keep pace with changes in 
social or economic conditions, when a too servile adherence 
to precedents has forced these rules into a wrong groove, our 
legislature has never shnmk from stepping in and bringing 
the rules into conformity with the national will and national 
requirements. But such interventions have been compara- 
tively rare. And when they take place, the tendency of 
Parliament has alwaj'S been to leave such matters very much 
in the hands of professional lawyers. What I have said does 
not apply to criminal law. Nor does it apply to the excep- 
tional cases where the operation of a rule of civil law is of 
great and general public interest, as in the case of the law of 
marriage and divorce, or of the rules which regulate the posi- 
tion of trade unions or of the liability of employers for 
injuries to their workmen. But as a rule the Parliament at 
Westminster does not take much interest in what 1 have 
ventured to call " lawyers’ law.” And the same thing 
pears to be true of Continental legislatures. For instance, 
the French legislature has, as I have pointed out, frequently 
amended the pro\isions of the French Civil Code. But 
I learn from one of the e 88 a 3 rs in the centenary volumes cm 
the Code CwU to which I have previously referred, that these 
amendments have rarely evoked much interest outside 
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the legal profession or been the subject of much ducuaskm 
within the legislature. 

What then is the ordinary task of a modem popular 
legislature? It is, 1 submit, to rt'mow dbiet.mU'.nt and to 
avert revolution, by making laws which adapt the political, 
administrative, and economic arrangeniciits of the country 
to the requirements of the timt>s. Its success in so doing is 
the test by which it should Ih' IritHi. 

When the authors of lH)oks on jurisprudence write about 
law, when professional lawj'crs talk alx)ut law, the kind of 
law about which they are usually thinking is that which is 
to be found in Justinian’s Institutes, or in the Napoleonic 
Codes, or in the new Civil Code of the German Empin*, that 
is to say, the legal rules which relate to contracts and torts, 
to property, to family relations, to succession and inheri- 
tance, or else the law of criim*8 as it is to be found in a Penal 
Code. They would include also the law of proci>dur«* or 
“ adjective law," to use a Benthamic term, in accordance with 
which these substantive ruh-s of law are adminisU-riHl by the 
courts. These branches of law make up what 1 call " lawyers’ 
law.” Now, as I have already pointed out, no legislature 
in the world has asserted more continuously, roon? trench- 
antly, or more effectively, its supremacy over every branch 
of the law than the British Parliament. It has indirectly 
altered the common law rules of contrwt, of tort, of prop- 
erty, oi marriage, of inheritance. It has recast the law of 
crimes and criminal procedure, not artistically or completely 
— indeed, very much the reverse — but sufficiently to give 
effect in substance to almost all the reforms which Bentbam 
waa advocating a century ago. It has remodelled the oon- 
itHution as w<ril as the procedure of the courts. It baa never 
HwitateJ to do these things. But at the same time it has 
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never conaidered the doing of them to be its main function. 
The bulk of its members are not really interested 'm technical 
questions of law, and would always prefer to let the lawyers 
develop their ruU-s and procedurt* in their own way. The 
substantial business of Parliament as a legislature is to keep 
the machinery of the 8tat<> in working order. And the laws 
which are require<l fur this purpoeie b«*long to the domain, 
not of private or of criminal law, but of what is called on the 
Continent administrative law. If you were to take up a 
file of our public bills for a Bt>s8ion, or an annual volume of 
our public general statutes, you would find that it confirms 
this statement. Th<‘re is usually a sprinkling of measures 
or proposed mea.sures which, to u.se the language of legal 
journals, “ an* of spe<*ial interest to the legal profession,’’ 
but the proportion which tht*ae bt'ar to the whole mass of 
Acts and bills is extn*mely small. The bulk of the statute 
book of each year usually consists of administrative regula- 
tions, relating to matters which lie outside the ordinary 
reading and practice of the barrister. This has probably 
always been a characteristic of English legislation, but it 
has been so in a marked degree during the period which 
has elapsed since the Reform Act of 1832. 

The world in which we live is constantly and rapidly mov- 
ing and changing. It is mo\'ing and changing under the 
operation of phj'sical forces such as petrol and electricity, 
and, still more, of the gigantic force of accumulated and 
concentrated wealth. And, not only in the old European 
world, but, as your Ambassador to England pointed out in 
the extremely interesting address which he delivered in 
London last Independence Day, in your own world also, 
it is moving in the direction of conferring greater powers, 
and imposing greater responsibilities, on the executive 
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govenuneni. I do not diacoss the question wb<*thw, and 
how far, this tendency is wise or salutary. I only bid you 
remark that it exists. And so long as tlu'w inovetnenls and 
changes take place, so long as this tf'ndency exists, then* 
will be a demand, and an in.sistent and imixTiitive demand, 
for fresh legislation. It will often, it will iin-vitably, Iw met 
by protests against overlegi-slution. These prot 4 »its are 
often justifiixl. Much modern legislation is crude, hasty, 
unwise. Much of it prooinsls from an ini|x>rf(s-l lonn-ption 
of what is nmled and what is practicable. Hut protests of 
this kind too often come from thos«‘ who are fortunate 
enough, if fortunaU' is the right word, to find the world as 
it is all that it should Ik‘ in so far as they thenus'lves are 
concerned, and then-fore ik-sin* no change for theTiL-x-lvos, 
and do not realise the tu-^si of change for others. There aro 
such people, who can honestly and sincerely say, “ Rest ai\d 
be thankful.” But unless I am much mistaken, ‘‘ lb«t and 
be thankful” is not the normal attitude of mind of the 
American citizen, of the electors who constitute the driving 
force of American legislatunw. Tliey recogniw the changi-s 
which are taking place in the world. They rejoice in them. 
They like to know and fts-1 that the world is moving on, and 
that they are helping to move it. And their repnsxnlatives 
are hard-headed, practical bu.sin(«.s men like thenwilves. 
They are not, for the most part, .scientific lawyers, and they 
care little — far too little — alwut the fonn of their pro- 
posals, provided they get substantially what they want. 
To tell such men that they must be conU-nt with laws and 
institutions that satisfied their anci-stors is like telling a 
manufacturer that be must lie content with machinery 
which ought to have been scrapped long ago. It may be 
that they are in too great a hurry to scrap. But scrap 



192 THE MECHANICS OF LAW MAEINO 

th«y must, unless they are content to fall bdiind the 
times. 

Now legislation conducted with such objects, under such 
conditions, and by such persons, must necessarily be open 
to the charge of being desultory and fragmentary. Frag- 
mentary, because, if you wish to add to your house or to 
repair it, you do not, as a rule, pull it down and build it 
afresh. No more would you if you discovered a defect in 
one of your laws, proceed, as a rule, by way of repeal and 
re-enactment. You would probably try to pass an amend- 
ing Act. Moreover, legislation of the kind required in 
modem States often is, and often ought to be, tentative and 
experimental. You try your experiment on a modest or 
limited scale at first, and extend it afterwards if it proves 
successful. Or you introduce a new scheme, knowing that 
you cannot tell exactly how it will work, or what are its 
defects, until it has been brought into operation. If it 
fails to work satisfactorily, you can and do amend it. Thus 
it comes to pass that the great majority of modem statutes 
are amending or extending Acts. And these may be piled 
upon one another until they become a huge amorphous 
mass. 

We must deal with things as they are, rememb^ that we 
are not in a republic of Plato, but in the republic of the 
United States, and consider what practical methods can be 
applied for diminishing the imperfections, the necessary im- 
perfections, of modem statute law. 

Two of these methods I have already indicated. You can 
and should do what is possible to improve the form of your 
bills by training up schools of draftsmen, and by availing 
]^ur8elvee of expert assistance in the preparatiem of your 
laws. You can, and you should, keep a watchful ejre on the 
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ecmdition of 3'our statute books, and, by applying steadily 
the processes of revision and consolidation, make their 
oontenta more intelligible to those who have to use them and 
to be bound by their provisions. 

What can be done by improving the methods of procedure 
for the discussion, amendment, and revision of legislative 
proposals after they have been introdueetl into the legisla- 
ture? That is a question which is always l>eing askc'd at 
Westminster and to which no sutisfactor>' answer has >’et 
been found. The problem of modem legislature* is to recon- 
cile the demand for full and free discussion with the need of 
getting business through. If infinite time wem at the dis- 
posal of the legislature, the problem might be solved — in 
the course of infinite time. But legislative time is limited, 
legislative business is heav'y and fiends to increase, and in 
England the longest se.ssion — and our n-cent scwiions have 
been oppressively long — do<>« not nearly suffice for dispos- 
ing of the business set down for consideration. Hence the 
resort to devices for expe<liting business which were not 
needed in the leisurely days of the eighU'enth century, de- 
vices such as those which we know among ourselves as the 
closure and the guillotine, devices the use of which every- 
<me criticises and regrets, but which evcry’one admits to be 
necessary. 

Last summer the House of Commons appointed a select 
committee to consider its rule* of procrslure and to suggest 
amendments. There have Ijeen a great many wIcK-t com- 
mittees on this subject during the last eighty years, and you 
will find a good account of them, of the suggestions which 
they have made, and of the results of those suggestions, in 
PrafesBor Redlich's historical account of the procedure of 
the House of Commons, a book which has been translated 


o 
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into English. So this last oonunitt«e had many prede<!«e> 
sora. It had not proceeded very far with its labours before 
the end of the session but it will doubtless be reappointed, 
and its chairman has expressed a desire for information 
about the procedure of other legislative bodies. Any hints, 
suggestions, or information bearing on the subject, would, I 
feel sure, be gratefully received. 

Of all comparisons l>etween legislative procedure in dif- 
ferent countries, the most instructive probably for Elnglish- 
men is that l>etween the procedure of Parliament and the pro- 
cedure of legislatures in the I'nitcd States, and especially of 
Congress, because it shows to Englishmen how a people start- 
ing with the same habits, traditions, an<l modes of thought 
as their own, may, by making a cardinal point of a different 
constitutional principle, the severance of executive and legis- 
lative authority, arrive at curiously different results. On 
this difference, a difference based on a principle of your con- 
stitution, I touched at the outset of my lectures. The 
chief point of resemblance between EInglish and American 
legislation, as compared with legislation on the continent of 
Europe, is the desire in both America and in England to 
be governed by fixed written rules and to leave as little 
scope as possible to official discretion, and the consequent 
minuteness of detail into which legislation in both countries 
descends. 

As to differences of legislative procedure, the chief dif- 
ference that strikes an English ob6er\’er, — apart from the 
absence of control by the executive over the passage of bills 
through the l^pslature, — is that much more of your legis- 
lative work is done by and in committees, and much less in 
the House itself, and that the committees of Congress which 
deal with bills are standing committees appointed for the 
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coiwideration of particular subjects. In Congr^fM, I under- 
stand, the first and second reading of a bill are mere formali- 
ties; the discussions in commit tw are private, though there 
may be public hearings htdow* the committee, and when a 
bill emerges from a committ<>e, if it ever diH's etnorge, the 
amount of time allowe<l for the discussion in the IIouiw* itself 
is confined within limits for narrower than thi>s«' allowed by 
the most ruthless application of the guillotine at WestminsU^r. 
Our own legislative proeerlun- I have already dtwriltfHl 
and I need not reiwat the dtwription here. 

In judging English Acts of Parliament it must Ihj remem- 
liererl that the ileh'cts with which they an- chargeable are in 
great measun* directly due to the principles of the constitu- 
tion under which they ur<» framed. In the first place, on 
ordinary Act of Parliament i.s e.ssi'ntially a creature of com- 
promise. In point of fonn, it i.s a comi>romi!«> lietween the 
terms of art demanded by the lawyer ami the fiopular lan- 
guage required by the layman. If tin- lawyer finds such 
a term as “ land ” loow and slipslusl, to the layman " hertslita- 
nient ” is pedantie and unintelligible. The ri-sult i.s that 
the ia}unan usually fiiiils hi.H satisfaction iii the text, and the 
lawyer has to lie consoled with a definition. In jioint of 
arrangement, an Act is a compromi.se Ix’twceti the order most 
convenient for debating a bill and the order most convenient 
for administering an Act. In jxiiiit of Hubstance, a bill aa 
it enters Parliament may Ik-, and as it enierg«-« frequently is, 
a compromise lietween divergi-nt views. It is the work of 
many minds, and the prcxluet of many hands. Now compro- 
mise and co-operation arc admirable things in politics, but 
they do not always tend to clearness or accuracy of style, 
logical arrangement, or consistency, in literary composition. 

It is a marvel that our English Acta arc as decent in form 
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as they are, oonndering the conditions under which they 
are produced. At first si^^bt nothing would seem more pre- 
posterous than to submit a complicated draft for criticism 
and correction to a miscellaneous assembly of 670 persons. 
But if the member in charge of a bill is a minister with a 
compact and strong following at his back, and if he has the 
qualities which command the confidence and respect of the 
House, he can retain control over both the form and the 
Bubetance of his bill through all the vicissitudes of a long 
discussion in committee. It is true that the qualities required 
for the successful steering of a complicated and controversial 
bill through committee are qualities of a very high order. 
They include tact, readiness, resourcefulness, firmness, and, 
above all, patience and good temper. The slightest appear- 
ance of dictation, the slightest loss of temper, will often set 
the House aflame. But if the minister can be conciliatory 
without "wobbling,” can distinguish between amendments 
which are fatal to his scheme and those which are not, can 
by a happy and timely suggestion indicate the way out of a 
confusing discussion and can suppress bis own impatience 
until it is shared by the committee, he can, without going 
to a division, often persuade bis critics either to withdraw, 
or to modify, or to postpone their amendments, or, at the 
worst, make his assent to their acceptance subject to further 
consideration at a later stage of the bill. Qualities of this 
kind are not rare among English statesmen, and are devel- 
oped by parliamentary training. Those who have been in 
I the habit of attending legislative discussions, whether in 
I committee of the whole House or in any of the grand com- 
‘ mittees, cannot fail to have been struck by their display and 
to have bent also impressed by the good sense, good tempo*, 
and readineee to adopt compromises and accept reasonable 
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a»ur&nces which characterise a committee, except when it 
has got "out of hand.” 

Our legislative procedure in England, and doubtless your* 
in Uie United States also, is far, very far, from being ideal. 
But in seeking for lines of improvement we must alwayni, we 
in Ekigland, you in America, bt>ar in mind the principlt« of 
our respective constitutions, and the conditions under which 
our legislatures act. An obvnous criticism on our English 
legislative procedure, and one which is often made by mem- 
bers of the legal profession, is that tbe defo'ts of our laws are 
due to the clumsy and ignorant interfer«>nii‘ of Parliament. 
"Leave the drafting of laws fo expi^rts, and the grumbles of 
the legal profession and of the public would cease.” And the 
authority of John Stuart Mill is sometimes cited in support 
of this proposition. He, a.s those who have read his work on 
Representative Government may r<*member, would have 
handed over the framing of laws to a standing commission 
of experts, acting under general parliamiuilary instructions. 
I hardly think that this suggestion would commend itself 
as practicable either to you in America or to us in England. 
No doubt it is very desirable that when a bill has l)een tlirough 
tbe rough and tumble of discussion and amendment in com- 
mittee, its form should undergo examination by an expert. 
And an English government bill is so examined, so far as 
time permits, by the government draftsman, who suggests 
amendments to be made cither at the report stage in the 
House of Commons, if the bill is initiated there, or, still 
Ixter, when the bill passes through the House of Ix)rds. 
So far as my experience goes, the great majority of amend- 
mente made in public bills in the second chamber are sug- 
gested by the promoters of the bill, either for the purpose of 
removing formal defects or for the purpose of conciliating 
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opponents. With reference to such amendments it would 
perhaps be more accurate to say that our House of Lords is 
used, than that it acts, as a revising body. 

As to the lines on which reform of our parliamentary pro- 
cedure is likely to be conducted, or ought, in my opinion, to be 
conducted, you will not expect me to commit myself. There 
are, however, two things which I may venture to say. I 
think that the modem tendency to delegate the power of 
making rules and orders on matters of minor importance 
requires to be carefully watched, but is a tendency in the 
right direction. The more a legislature confines itself to 
the determination of principles with which it is fitted to deal, 
and the less it extends its activities to the elaboration of 
details with which it is not fitted to deal, the more it is likely 
to retain effective control over legislation. I think also that 
the language and detailed provisions of a bill can be better 
settled by a committee than by the whole body of the legis- 
lature, and that the smaller a committee, the better it is qual- 
ified to do this work. And if any member of Parliament 
should object, as members of Parliament sometimes do 
object, that the delegation of legislative work to committees 
means a limitation of his powers and duties as a legislator, 
I should be disposed to remind him that there are limits to 
human intelligence, even to the intelligence of a legislator, 
and that the legislator who thinks himself not only entitled 
but bound to put his finger into every legislative pie and to 
scrutinise every measure submitted for the approval of the 
body to which he belongs, may possibly be placing an exag- 
gerated estimate both on his intelligence uid on his reepon- 
sibili^. 

I must bring my lectures to a conclusion. When I ao- 
eqsted your president’s fiattering request to deliver them, 
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I made up my miod that there was one thing which I would 
not attempt tp do, which 1 would avoid any appearance of 
doing. 1 would not lecture you on the way in which you 
ought to make your laws. To attempt such a thing would 
have been an impertinence. 

But there was one thing which I thought I might reason* 
ably attempt ; that was to give you some of the results of 
my own experience as a draftsman of legislative measures, 
and leave you to draw your own conchisions. That is 
what I have attempted to do in, I fear, a very incomplete 
and fragmentary manner, so that my lcctun>s might not un- 
fairly be described as desultory rtmarlcs on legislation. 

But there is one point which I (h'sire to impress upon you, 
and that is the limitation of my subject. It was to indi- 
cate that limitation as clearly as I could that I propoMHl to 
entitle the subject-matter of my di.scourw's “The Mechanics 
of Law Making.” What I have Issm talking alsjut is mere 
machinery. I have confined mywlf to machinery, and have 
not attempted to c.xamine or formulate the principle’s of 
law or the principles of legislation. 

Now machinery is a very gtsxl thing ; gissl machinery is 
an excellent thing. But gocxl machinery will nt>< pnxluce 
good laws, any more than good machinery will pnxluce a 
good book. Ix'gislation is part of staU-smatwhip, one of the 
most important parts. The man who has the imtight to 
perceive the needs of his country and of his time, who is so 
imbued with the principles of stab’smanship as to know 
how far those needs ought to lx; nu‘t arid can Ix’ met by legis- 
lation, who has the foresight and w>nstructive imagination 
required to devise an appropriate nmwtly for the evil of 
which he has become aware, who possessea those qualities 
of bduatry, patience, tact, knowledge of human nature, 
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oratory, pertuaaiveiiefls, which are needed for the succeaaful 
steering of a l^^ative measure through a popular assembly, 
— that man is a great stateiunan. Such men are rare, and 
when such men are not found, good legislation is difficult, if 
not impossible, to accomplish. Unless a country has such 
statesmen, and unless it has also a sound public opinion to 
direct and contend the action of its legislatures, it will not 
have good laws. 

A great legislator is a great artist, in the wide sense that 
a great architect or a great engineer is a great artist, 
a man of great constructive imagination. But a great 
artist does not disdain, cannot afTord to disdain, the mastery 
of his rules of technique. He knows the value of his tools, 
he knows how much he is dependent on the co-operation of 
skilled and trained assistants. And it is to some of these 
rules of technique, to some parts of the machinery which has 
been and is employed by those who are engaged in the 
great and difficult work of l^slation, to the training and 
experience which are required for those who are to assist in 
this work, that I have endeavoured to direct your attention, 
and I hope that I have not wasted your time. 
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Conaolidation of. 38 
Adminiatrative legielatinn, I3U-40. 
146. S*4 alM Leguilatian, Sub- 
ordinate or delegated 
Amending AcU. 127-30 
Ansyr Act of 1881, Lord Thring on 
work done on the, 107 8 
Arrangement of a bill, US- 16 
Auatin, John, member of Broughani'e 
Commiaeion of 1833. 20 , on draft- 
ing itatutce. 08-90 

Bacon. Sir Francie, Propoeition of, 
totiobing the compiling and ameod- 
ment of Use lawi, 26-27 
Bacon, Sit Kvcholaa, Bchewe of. 
for reducing and priotmg the 
fUtutM, 25 

B«ifium. Civfl Cksde in. 153 
Bwrthnm, Jeremy, Influence of, in 
the refonned parliament, 20. 08. 
00 cost of edition of Reviaed 
Statutea, 36; “Nomography" of, 
on imperfectiona to be 
ovotdad in drafting. 04-06; on 
n w i tei neea. 87-88: on utility ol 
d rtn i t kioa, U8; on oodifiration, 
151-63. 


Wtbnnc, Drinkwater, prepared biUa 
63 

Rill. Power (if f'lirnmnn* ami Simakei 
over a, 6 7, (ll>. no ((UMtloii of 
invalidity of a paaned, on grtiund 
of miadi'iHTiiiiion. 7 , amendmenta 
to a, 76 . rommiitec atage, NO H2 ; 
report ataa«\ H2 <1. Uiinl read- 
ing. N;i , Lord Thring on ertrlciarae 
nn a, lilt), atyle and language of 
a. 11(9 13. 117 18, aubjcei-malter 
to !*• maatered, IN, 113 l.'i, ar- 
rangement, 1U> If). Interpreta- 
tion Art of lKH)t, llh 21 
Uilla. parliamentary, liarlirat hiatory 
of, involvixl m olweiirily, 66; 
niai'liinery for drafting and jrre- 
liaring, fit) 69 
Blue luxjka. 72 

Board for the reviaion of the italute 
law, let Cranwonh'i, Lord. Hoard 
elr. 

Rrixiie, Mr., ronvcyaBcor, drafted 
bille. IK) 

ilrouKhatn, I/ird, Hoya! eommiaalou 
of 18,0 of, on the (tatute Ixxjk. 
pteie'hliol iwven rejxirU, 20 
Rryce, Janiea, nienilier ol Htalute 
Law r'oriimilter, 42 
burnn. budoip, ou reform*- 

tioo of itatutca under Edward VI, 
26 

Butler, (iawin, f^ompUint of, on 
watte done to hu land, 67 -58 

Cabinet. Engliah. Member* of. bare 
■raU in Partiamenl, 0; draft of 
a bill often eubiiutUid to a com- 
mittee ol the, 76 

Cabinet guvernmeot in Enifland. lO 
Cabinet gyatem of govarsiiMDt buflt 
up, 28 
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C»inw. Lord, •ppoint49d Statute 
Law Committee. 42 
Camba43(riia, on taw and rtgUmml. 
141 

CardweU, Edward, Scheme of, for 
reviainc the military taw. 107 -g 
Chancellor, Lord, and the Statute 
Law Cenumittee, 42. 43 
Chili, Civil Code in. 1&3 
Clauaoa Consolidation Acta of lg4.’>. 
a conapicnoua case ol referential 
Icsialation, 130-32 

Codt Ctnl, The French, taken as a 
model, 1S3 ; centenary of, 15fi ; ori- 
gin and history of, I66-«3; the 
First Reirolution. 150-60; the Na- 
tional Convention. 160-01 : Na- 
{>oleon and the. 161-63; verdict 
of history on, 174-76 ; has nut 
impeded legal changes. 175-78; 
nor the development of jurispru- 
dence. 178; nor been detrimental 
to legal literature. 178-60 
Codas ATapoleon, 153 ; immodiatc 
predecessors of the, 157 
CoDtrtCATIoN, 150-80; Objects, 
difficulties and advantages, 150-51 ; 
Bontham on, 151-53 ; progress of, 
153-55 ; origin and history of the 
French Civil Code, 155-63; the 
First Revolution. 156-60 ; the Na- 
tional Convention, 100-61 ; Na- 
poleon, 161-63 ; the German Civil 
Code, 163-66; the Indian Codes. 
105-66; the Indian Succession 
Act and the Law of Moees, 106-72 ; 
European codec the work of many 
generations, 172; causes of Eng- 
lish indifference to, 172-74 ; ver- 
dict at history on the Cods Ctri/, 
174-75 ; haa not impeded legal 
changes, 175-78; development of 
jurisprudenee, 176 ; nor been 
detrimental to legal literature, 
176-60 

Codifieation of atatutee, 30-31 ; 
and eonaolidation, defined. 36--37 ; 
tiuestioaa oonomuing, 40-50 
Commercial law systematiaed, 38 
Commiasion of 1610 on refonuing the 
atatatea. 30 

Caamuaaioa on PubUe Reeorda, 


First. 26; published Statataa of 
the Realm, 

Commiadons to reform the atatutaa. 
Work of. 29-30 

Committee of the whole House, 60- 
63 

Committees of 1706, Reporta of, on 
the statute book, 28 
Committees. Standing, on bills, of 
the House of Commons, 80 
Commonwealth. Committees for re- 
vising statutes under the, 27 
Conferencea for preparation of bQls, 
74-76 

Congreas, Powers of, not s o vereign, 

3. 6 

Consolidation bills, Diffleolties in 
passing, 39-40; recent, enacted. 
41 ; difficultiea in framing. 123-28 
Consolidation of Statute Law, 30; 
and codification defined, 36-37; 
advantages of. 37 ; difficulties in- 
volved in. 37-41 ; in the Crown 
colonies. 41 ; agencies for. 42-43; 
questions concerning, 49-50 
Constitution of United States limits 
powers of legislatures, 4 
Convevaucers, Statutes drawn by, 
60. 109 

Coode. Mr., on legal expression, 103 
Cuo(>«r. Ashley, member of a statute 
revision committee, 27 
Co-operation, Need of, in study of 
coni|>arstive legislation, 54 
Coulson, Walter, prepared parlia- 
mentary bills. 63 

Council, King's, Medieval parlia- 
ment an expansion of the, 56 
Counsel to Speaker of House of Com- 
mons. has .aupervision of private 
bills, 136 

Counsel to the Lord Chairman of 
Committees in House of Lords, 
has supervision of private BiUs, 
135 

Courts. Engtiafa. and English Acts, 4 
Courts, United States, detenniiie 
validity of laws, 5 

Cranworth'a, Loed, Board foe the 
revision of the statute law, 29; 
superseded by Statute Law Com- 
miasion of 18^ 29-30 
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CrbniBkl tifw. Statutory, improved. 

».4l 

DeAnhioor, Btouxtuun’i Act of IH50 
on, IIS: value at the Intenireta- 
tioo Act of iH89. im 10 
Department. Dutiea of penoaoeut 
head of, in preparation of bills, 
70. 74-76 

Departmental committee, Functioos 
and power* of a, 71 
Deeullory lecialation, Sir F. Pollock 
on. 13-16 

Dicoet of common and statute law 
proposed by Lord tViwtbury. :i:t 
Dbraeii, Benjamin. L,ord ThriiiK on. 

and the Kefomi Bill of lb07. lOl !i 
Draftiman, Government, concemtxl 
chiefly with sovemment bills. U. 
77 ; ouAlifleations for a, Hi- lu . 
esperiencee of a. useful 

work done by, 40: oonjpietl by 
aureot leKialation, 4 1 . HA : memiier 
of Statute Law Committee. 4:< : 
preliminary labours of a. 70 ; s<>ure<>s 
of information for. 70-7;i . duties 
of, at confereuoea, 74-7(1 , work ol. 
during paaaace of bills, TO 77 . 
experience of a commit P-e Ktsx''. 
S3--S4 : other duties of. S5-«G . ad- 
vantafe* of haviuK a, h7 Hit. n 
ootnmittee to perform work of. 
Sfl-flO; should i>e trained, li/2 U.3 
DnarTaXAN, Guvkrmmknt, Duties 
or A, 70-80 : Preliminary labours, 
70; Bouroea at uiformation, 70-74 : 
royal commiasions' and parliamen- 
tary committeca' reports, 70-72, j 
80-83 ; blue bouka. 72 : depart- 1 
raent librariea, 73 ; attendance at { 
cooferences durins the prepara- 
tion at btIU. 74-70 ; durinji pa»- 
saps of biila, 7&~77 ; private mem- 
bers' bilis referred to. by the Treas- 
ury. 84-86 ; main dutiea, on cur- 
rant parliamentary legialation, 85 . 
other rissaw of duties, 86-87 ro- 
Mlta of work of draftsmen, 87-88 . 
not suitable to oonditians tn United 
Sutos, 88-00. 5es also Pariia- 
mentaiy Counsel to tbs Treasury. 
Dnarmadt, Euum roa the Gvu>- 


Awnt or. 81- m Bonk* on Inter- 
pretation of sUtiitc*. 81 ; Hen 
tham’s NonuHliaphy. 82 8H-, John 
Austin on draftinx. «a 88, Isird 
Thniiit's frartveal 88 

loti; Thriiig tin Olailstooe. ll»4. 
on Disraeli, KM 5, on the Army 
Act of Nat, 1(17 ,M : style and tnn- 
auaite. 108 12. nmstJT)' of tlie 
•ubjm-t-maiter. ll;i ir), nrrati«v- 
miTitof a bill. li;> ir language of 
a bill. 117 IK, the Interpretation 
Aet of 1 K,k 8. IIK ly , K"i|eral rules 
of intcrpretafioii, 118-21, r«u 
tions. 121 22 

Dumont, I'.tieniKi, uud his Im tarluitir 
dcs a#semfif4es iigulaixua, 184 8ft 

Krononiy attained by establishriient 
of Ivartiaiuvntary routiM'I'a offU'c. 
H7 8H 

ICiIwurd I iiiaiie .Statute of Waste .17 
,1s 

Edward VI. on reformation of 
statutes, 2.1 

Knidaiid. Changes lu. in eighteenth 
century. 2H 

English Partnership Act ol lHfl.1. 14 

ir, 

Kiighsti rttsMety of Coniparatiie 
Is'gislation, 4t ,1,1. JuurtuUt of. 
souris- of iiifiirmalion on eyrri lit 
legishition, 7.1 

ICiisMjtive. Disiinehiui lietweeii fuiie- 
tions of. and of legislature. W. 10 
II 12 

FjtjH’rts, (Jovemment by, or with aid 
of. 7fl 

Kijmrgatioii of •tntulcii, 30. 32 34 , 
ageueies for, 42 4;i 

Family government, iiclations of 
Noinograiihy to, 82-OT 

Field, David I/udley, Work of. (Hi 
c'lsiiw. 102 

Finaniw Art of 1884, aaaailed liy 
amcndmeiita. (57 

Finance Art of 1908 1910, aaaathal 
by amendment*. 87 

Fine* and Kecoverics Art, (50 

Fiabcr, .Mr., on the Frcficb Civil 
Code. 174 
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Fortery Act o( 1013, 41 

Fnuio«, LetpaUtion by ddecatioD in, 
140; dcicreea, rtgUmmU, and aimi* 
lar (nwnutiv« ordm in, 140-41 

Fnuiehiaaa, dealt with in private 
t>Ula, 134 

French oonatltutioo of the Year VIII, 
uaod by Napoleon and ('ambac^r^, 
140-41 

French law in 17K0, 156 ; unity of, 
the dream of Fr'iieh Kinipi, ISO- 
ST : influence of Pothier on, 167 ; 
work of amending. ISH ; i>rinri|kal 
ehaug<<B in, 160-60, work of 
the National Convention. KKl-Ol . 
Napoleon'i intcreet in, 161-62. 
familiarity of Frenchmen with. 
174-75; work* of M. Viollet and 
M. Itianinin on history of, ISO 

Froude on Henry VllI aa draftaman, 
58 

Germany, Oeielt and Vrrnninung in. 
140: Civil Code in, IM; its origin 
and hiatory, 163-66 

Gilbert's Art, on poor law legiala- 
tiun, 61 

Glatiatone, W. F,.. Lord Yliring on 
drafting the Irish Land Act of 
1870 lor, lOl 4 

Gosohen. George J., on financial 
bills. 66 

Government, 8hare of the ciecutive. 
in work of legialation, increased, 
61-62 

Government bills, how introduced, 9 ; 
alterations in machinery for draft- 
ing and prt'paring, 62-64 ; eetab- 
Uahment of the parliamentary 
counsel, 64-66. Set also Public 
bUls 

Government draftaman, see Drafts- 
man, Government. 

Governor, Powers of, over legialation, 
10 

Grievances, 12 ; petitions for redreaa 
of. 67 

Ouiaot, F. P. G., on Dumont’s TaeUu 
dJ PoUtieal AtttmbU**, 186-86 

Hade, Sir Matthew, member ot a 
statute teviaion committee, 27 


Bardwickc, Lord, on drafting of Ml* 
by judges, 69 

Harrison, William, parUamentary 
counsel, 60-61, 62 

Henry VIII as draftaman, 68; bent 
Parliament to his will. 143; 
had the Statute of Proclamatioos 
passed. 143-44 

Herscbell, Lord, Resolution of, es- 
tablishing Society of Comparative 
Legislation, 46 

Hobhouse’s Act, on poor law legis- 
lation. 61 

"Hodgp-i>odgc Acta,” 6 

Holland, Civil Code in. 163 

Home Secretary initiated legislative 
measures, 62-03 ; appointed drafta- 
mcn. 63 

House of Commons, Vigilance of. 
prevents raisrellancous enactments 
in one bill. 6-7, jiwlous of its su- 
tonomy. 7-8; (arilitatee passing 

) of ronsolidslion bills, 41 : legisls- 
tive procedure in, on public bills, 
77-80; standing committees of, 
8U ; committee of the whole 
HouM^ 80-83 

Rouw< of D>rds and money bills, S 

Ilbert, Sir Courtenay Peregrine, Ex- 
perience of, in drafting legialative 
measures, 1-2, Municipal Cor- 
jMrstions Act of 1882, 19-33; 

LrgitlaUvt lielfuxU and Forms, 
24n, 99; difficulty in consolidat- 
ing Indian Acts, 38 ; English 
Society ol Comparative Legisla- 
tion rose out of s i>uper by, 44—45 . 
experiences of, during committee 
stage of an im|)ortant measure, 
83-84 ; responsible for drafting 
the Interpretation Act of 1889, 
118, 119: the Jewa of Aden and 
the Indian Sucoeasion Act, 170- 
72 

Imperfections to be avedded, Bes- 
tbam on. 94-95 ; diapteis oo, 
deaerve study, 96-W 

Indexes to blue booka, 72 

Indexing atatutea, SO; the work of, 
31 ; agencies for, 43MB ; qua*- 
tions coDoeniing, 49 
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Indi* or Um Coloni«a, Infomiktion 
■bout, in India and Colonial 
Office Ubrmnm, 73 

Indian Codea, The, IftS-ftS, Mac- 
aulay’* Penal Code, , Code* 

of Civil and Cruuinal Prowlurc. 
16d-C7 , codifviox Acta or codra, 
187 -«8 

Indian 8uco<«eion Act and the Law 
of Moaea. 16H~73 

Interpretation Act of 1H89. llh 19 
Intcrjiretation, General rules of, 119 
21 

Iriab Land Art of 11^7U. 103 
Italy, Delegated Icgidatiep pfiwcr in. 
142 . Civil Code ill, 133 

Janie* I, on n forming the ststulca. 20 
Japan. Civil Code in. 1.33 
Jefletaon, Thomas, Manual of. ImmuxI 
on the practice of the Ilritish Par- 
liament. 183 84 

Jenkins. Mir Lcoline. drafted hills. 00 
Jenkyna, Sir Henry, Parlianientary 
counsel, 04-06 

Jew* of Aden. The. and the Indian 
Suoceaaion Art. 169- 72 
Jones, Chester Lloyd, .Statute Lnu 
Maktng tn Ihr C fated StaUn, 6, 0 
Journal of English Society of Com-' 
parativo Legislation. 46 . suin- 
marica of current legislation in. 
60-61 ; monographs in. 53 , miurce 
of legal information. 73 
Judgea, The, as draftaoien, 68-60, 
Lord Hardwicke on. 59 
Judicature Acts, 33 

King, The. matle orders on petition, 
66-57 . initiation of Icgulation bj', 
in Tudor times, 58 

Labour questions, Information on, 
in hbraties of Home Office and 
Board of Trade. 73 
LjUigton, Stephen, Lord Thring on 
language of, in Magna Charta. 100 
l ^ ngtia ga, Differeueea of, in statutes 
of different dates, 38-39 ; composi- 
*^_nnd, neglected, 91 , Bentbam 
0® unperfectiona in, 94-96 ; on 
Motcinm, 97-98; Lord Tbiing on 


confusion in, 101-2: *tyl* and, 
109-12, 116-18 

La'S, Knowledge of. mjuirod by 

legislmig^. 16, 16. 17, sMUrevs for 
study of the. by draftsmen. 113 

14 , one ts>dv of general, given 
to Kttginnd by her Ptantagenet 
Kings, 172 growth of, cannot 
1 m' *tup)Msl, 173 

l-aws. >(i,<iu<\sts for information 
alsiiit, 52 .3.1 . must t«, sulmitttml 
to criticism of li'gialaluro*. I8| 82. 
is»l h7 

1-awycrs’ law. l,rgiKlnlioD not pn 
mnnlv coiicerni'd ailh, 17. 188 

Legislation by bill soiH'OKsJed legis- 
lation on is'titir.n 6 h 

Ip-gisiati»n bv rcb-r* me 125. l.'lt) .32 

LLoiansTioN. Tiik I 'omI'SHaiivs 
S ioor or. 44 6.3. The t ngltsh 
.SiMiety of Comparative Is-gisla- 
tion, origin 4.3 . collect* informn 
tion nlHiut slatiile law 48 list 
of i|ui*stioiis M'lit to y iirimis govern- 
merits, 47 .Vl simmiarii'S of i or 
rmt legislation in Juunutl of U) 
.31 . reipipsts lor mforinalion on 
M>‘, need i,l l*-tter infornitttn.n .32 
53 , nts'd of a rts-ogtii»ecl organ lor 
slildv of comparative IcgisJstimi, 
6.3 .34. value fif the study 64 6,3 

Legislation current Knglisb At- 
tempts to improve, 24. W1 sum- 
mane* ol, i3t> .31, 64 , ill espnwseil. 
(»f the , ightis'iith enilury, ()<). 
olmre of eseculive in, > normously 
increasi'd, 61 62, the old sysUili 
and the new, 62 . pirresfi-d by 
offieial inquiiy. 70 7! , ta-iu-r 
eontrol over, 87 88 , mfhienei- of 
Hentharn on, 9-3 98 . Austin on. 
98 ‘W 

I/*Ki*lation, Delegated, sre Ls-gmla- 
tiou, Suleirdinute 

Legislation I)ifferen«-* Is-twoen con- 
ditions of English and American. 
3. 1(> 12. dissatisfaction with. 12 

15 . hulk of. adnumstratlve, 17 , 
questions eonceming methtsla of. 
47 48. all, referential tn witlest 
sense, 126 , part of su tosit iatiship. 
199-20 
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LsamLATioN. Fomu or, 123-49: 
Con*oli<tatioo bilU, 123-27 ; 
amemlinc Acts, 127-30; lecisls- 
tion by reference, 1.K>'32 ; dele- 
Rsted leicislstian, 132-39 ; sul>- 
jecU of (irivate bills, 132 ,34 ; 
procedure fur passinx private bills, 
133-37 ; provisional orders, 137- 
39 ; statutory rules and orders, 130, 
145 : Knowing importance of ad- 
ministrativi' leipslatiou. 139-40; 
contiiiontal analogies, 140 42, de- 
velopment of Icgulntivo fwwcrs of 
the executive, 143 44: orders in 
Couneil, 144 ; advantartes and dis- 
advautaites of deliKati-ii lefcisla- 
tion, 14&-49 

Lkuispatiun, Modeun, .Some 
CiiABACTEnisncH or, lM-200 
Comparative study of leKislatioii 
fai'iiitatwl b.v general agreement os 
to prindplos of prix-edure, lhl -+i2: 
by a common origin of mixlern 
legialatures in Parliament, 182 80, 
Napoleon on the task of legisla- 
tures, 187 ; modern legislatures nut 
concerned with amending "law- 
yers' law." 188; bulk of modern 
parliamentary legislation adminis- 
trative. 189-lK) ; nwossity for 
legislative changes, 190-92 ; means 
of improving statute law, 192-1*4. 
198 ; English and Ameriean pro- 
cedure compared, 194-97 ; legisla- 
tion a part of stateamauship. 199- 
200 

Lsgislnlvm of Uu Empirt, The, a eol- 
lection of summaries, 1808-1907. 
61 

Legislation on petition, 60-68 
Legation, subordinate, or dele- 
gated, Questions eonceruing, 60 ; 
rdation of parliamentary counsel 
to, 86-87 : statutory rules and 
orders, 139 ; administrative legis- 
lation, 139-40; on the continent, 
140-42 ; advantages and disad- 
vantages of, 146-49 
Legislative Disdting Research Fund, 1 
LtgiiUatite MetiuxU and forms, by 
C. P. llbert, 24, 99 
Legislative powers. Delegated, 1 1-12 


iiegislative proeedoni. Differenoe of 
Elngtish and American, 104-97 
Legislative reference bureaus, 72-73 
Is'Ki.dator. Qualifications for a, 13-14, 
15- 18 ; must know legislation of 
other countries, 44 
Lcoislature, 7'he, and the ETRArra- 
MAN. 1-23 : English and American 
legislation compared. 2-13; Par- 
liament a sovereign, American 
('ongrees a non-sovereign body, 

3 8, government legisiatioo in 
England. 9 lU ; public bills and 
private bills. 11; dissstisfaetkm 
with statute law. 12-15; knowl- 
edge required by legislator and 
draftsman, 10 19; illustration of 
a drafting dilemma. 19-23 ; eligi- 
bility of women to scats on munic- 
ipal eounciis, 20-23 

Ls'gisiature, Distinction betwticn 
functions of, and of executive. 9- 
10. 11-12; task of the mo^rn 
popular. 189-92 

Is-gisJiitures. State, Powers of, not 
sovereign, 3, 6, 10; liniitaticms of, 

4 10 

Libraries of government departments, 
and others, sources of information, 
73 

Library of Congress, No English 
hbrary like the, 74 
Liquor. Consolidation of enactments 
relating to, 41 

Local Government Act of 1888, 20-22 
London County Council, Eligibility 
of women to, 22 

lAiuis XI and Louis XV. Ordinances 
of, c<xies. 157 

Lowe, Robert, established office of 
parlianientary counsd, 64 ; ob- 
jects aimed at by, attained, 87- 
88 

Lowell, Abbott Lawrence, Gotsm- 
menj and Parises in ConUnental 
Europe, 181 

McCarthy, Charles, Work of, 1 
Macaulay's Penal Code for India, 
166-66 

Macdoneli, Sir John, editor of Joumal 
of Compantive Legiaiation, 45 
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'Hacna Chart*, Lord Thring on tbc 
buMPtace of, 100 

Manafield, Lord, ijvtvmatiatd com- 
BMviai law, 28 
Meaioo, Civil Cods in, 1S3 
Militia Bill of 1756, Lord Hardwickr 
on the, 50 

Miniater, Duties of a, in prriiaration 
of bilia, 74 ; respcuiaibility of, 75- 
76 

Miadesrription, Question of validity 
of a bill on ground of, 7 
Money bills may Ix' psased by House 
of Commons slonr, H 
Municipal Con>oratiotui Aet, 1BS2, 
10; provisions of, incorporated bv 
refcronee in Local Cioveriinient 
BUI of 1888, 21 

Municipal councils. Eligibility of 
women on, 20 

Mutiny Acts, replaced by the Army 
Act of 1881, 107-8 

Napoleon Bonaparte, and the Con- 
stitution of the Year VIII, 140-41 . 
interest of, in the Code (\nl, t.'iO, 
161-62 ; on the task of legislatures, 
187 

National Aasembly, Action of, on 
the Code Ctrif, 168-60 
National Convention, Action of. on 
the Code Civil, 160-61 
" Ncanograpby," eee Bentham, Jer- 
emy 

“Obaolete,” Why use of the term, is 
avoided. 34 

Orders in Council, 143, 144 
Orders, Statutory rules and. 139, 145 

Paaaomion, or universal code, Ben- 
tham'e, 03 

Parkinson, Mr., Reports on legisla- 
tive drafting, 1, 44 
Pariiament, Sovereign powers of, 3-8. 
10; reluctant to pass consolidation 
hills, 39-40 ; nature of business of 
medimval, 56-58 

Parliament Act of 1011, regulates 
rdatioiu between the two Houses 
of Parliament, 8 

Par ii a men t of 1800, authorUed the 


Fir« Commissioa on Puhlki Rec- 
ords. 28 

Parliamcnlary committee, DuUee 
and jxiwcrs of a. 70-71 ; reports of, 
7'J 

Parliamcntao' counsel to the Tmsa- 
ury. Sir (' I' IlU-rt held vxwt of. 
2, 66 , a mrmlxT of the Statute 
Ijiw Cominiltee. 4.'t , ovrrworkixl. 
4.’I . W itliiuii llarrvMin the first. 61 ; 
oflice of, cstablishi-d. tV4 ; ap(irt>* 
(•natHiu for, 6,'i , staff and funr- 
tioiis of olbre. Cht 66, instruetions 
(rotn beml* of departments Ihrongh 
the Treasury. 67 6U . main duties 
of. with eiirreut legislatiun, 85 . 
other duties of, 85 87 , not suit- 
able to eoiiditioii* 111 I'litted .UUtes. 
hU. .See ufso Uraftstnan, (lovern- 
nient 

PAnoiAMexTAnY ('or»sn.'s (''mt-* 
IN KnUPANP, OlllOIN ANH PfNI'- 
TioNs or Tits, Wi 66 < trders msein 

by the King on ix-Ution, 6(i f>7 ; 
legislation by bill. 58, lieiiry VIII 
as draflsnian, 5s ; Arts of Tudor 
jMTiixl framed by eonimlttees of 
tbo Pnvy C'ouiieil, 58 , after the 
Historalion by the judges, 58 60 ; 
drafting in the eighteenth eentury, 
60 60; William Pitt, 60; rvl- 
deiiee given in 18.'13 by William 
Harrison, 60-61 , share of eieeii- 
tive goveniriieiit in work of eurrenl 
legislation inerensed. 61-62; va- 
Heius draftsmen at the Home 
( Jfliec, 62 t’et , Hulx:trt Lowtt iw- 
tabluihed i>flire of parUaroeutary 
C.’ouusel to till' Treasury . in 18<10, 
64; Its staff and fimetions, 65-66, 
appropriations, 65, growth of its 
rcsponsibilitlr-s. 6fV69; objeets 
aimed at by esuWishmcnt of, 
attained, H7-88 

Parliamentary proeedure, l-higlisb, 
Story of adoption of, m 1* rance, 
184-86 

Parnell. Cliarle# S.. used Mutiny Act 
as an instrument of olwtruction. 
107 

Peel. Sir Rolxirt, improved cTimiiial 

i law. 20 
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PeoaitiM, Ludkroti* eapr aari o oi of, 
101-2 : ■ ricbt or duty incomplete 
witiiout a aanotion, 121-22 
Perjury Act of 1912. 41 
Petitiona, to the King by or throuch 
Parliament, 06-66 ; leidalation on, 
58 

Pitt, William, ArraDxemente by, for 
preparatiooa of biUa, 00, 01 
Pollock, Sir Frederick, TAe 0«niut of 
the Common Law, 12 ; on Deeultory 
Lesialation, 13-14, 16 
Poor law b'ginlation, 61 
Pope, btatutcfl against powers of the, 
34 

Portugal, Civil Code in, 153 
Pothier, Work of. m unifj-ing French 
law, 157 

President, Powers of, over legislation. 
10 

Presidential government, liascd on 
separation of legislature and exec- 
utive, 10 

Prime minister, and cabinet, mem- 
bers of Parliament. 0 
Private Act. deals solely with the 
rights of individuals, 1.34-35 
Private bills. Uistinction between 
public bills and, 1 1 ; subjects dealt 
with in, 132-34 ; form and pro- 
cedure for passing, 135-37 ; elabo- 
rate and ciVK-nsivc, 136-37 
Private members’ bills, 9, 61-62 ; 
disposition of, 84-85 ; different 
from private bills. 134 
Privy Counoil, Committees of the, 
framed Arts, 58 
Provisional orders, 137-39 
Public billa. Distinction between 
private and, 11 : procedure on in- 
troduction of, 77-80 ; committee 
stage, 60-82 ; report stage and 
third reading, 82-83 
Putnam, Herbert, Memorandum on 
bill drafting, 1, 44 

Iteadinga, of bills, in House of Com- 
moiia» 79-80 

Reteanae, Method of legulation by. 
20-21 

IlgfnHli Act of 1832, 29 ; changed 
Maponaibilities of govmunent, 62 


Reform BQ] et 1807, Lord Thring on 
Disraeli and the, 104-5; rapid 
work in re-drafUng. 105 

Raroait or rna ENouas SrsTtm 
Book, Tkb, 24-43 ; Edward VI’a 
Diteouree on the Rtfomatim of 
Abuses. 25; Sir Nichulaa Bacon's 
scheme, 25 ; James I on, 26 ; Sir 
Francis Bacon’s proposition, 36- 
27 ; committees on, in time of the 
Commonwealth, 27 ; Reports ol 
1796, 28: Statutes of the Realm, 
28-29; Reform Act of 1832, 29; 
Brougham’s Commiasion of 1833, 
20 ; Bulieeguent commissions, 29- 
30. indexing, 31 ; Statute Law Re- 
vision Arts, 32-34 ; Statutes Re- 
vised, 34-36 ; consolidation, 86- 
41 : the Statute Law Committee, 
42-43 ; parliamentary counsel to 
the Treasury or government dralta- 
man. 43 

Registering and indexing, sec Index- 
ing 

Reilly, Sir Francis, skilful draftsman. 
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Renjfdies, Chapters on. in Bentham’s 
Nomography deserve study, 96-97 

Revised Statutes, ses Statutra Re- 
vised, English 

Revision of statutes, 30: a difflmilt 
task, 32-34 ; agencies for, 43-43 

Roseberry, Lord, Prtaiident of So- 
ciety of Comparative Legislation. 
45. 

Royal commissiona hedd inquirim 
before lugialatjon, 70-71 ; reports 
of, 72 

Royal proclamations have in no aenae 
the force of law, 144 

Rules of interpretation. General, 
120-21 

Sanction, civil or criminal, Dt^ni- 
tion of, and rules for, 121-22 

Schedules. 145 

Sentences, Bentham on stTuotore of, 
97 : Lord Thring on, 109 ; riiMt 
and simple, 117. iSas ofsa Lan- 
guage 

Shaftesbury, Lord, sss Cooper, AsUey 

Sherbrook, Lord, ass Lowe, Sobazt 
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detenninee whet are money hUU. 
8 
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matter, 113-15: arrangement. 115- 
16; Interpretation Act of ISHti. 
and general rule*. 11H-2I ; incom- 
plete without a ''aaiiction,’' 121- 22 
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tempts at reform of. 24 27. in 
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1796, 38; work of cotntnimion* in 
nineteenth century, 29-31. rcviaion 
aeta, 32-34. Sm aUo iteroiiu or 
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Statute Law Commiaaion of 1854, 29 
80 

Statute Law Committee, pubtiabes 
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functiona of, 42-43 
Statute law, Diatatisf action with, in 
England and United States, 12, 13 . 
Sir Frederick Pollock on, 1.3-15 ; 
knowledge of. reguirod. 18; at- 
tempts to improve, 24. 31-32; 
revision bills, 33-34 ; ronaolida- 
tion and codification of. 36-11 : 
reform of. 31M0; agenoiea for ro- 
forming, 42-43 ; questions cou- 
eeming, in different parts of Dritiah 
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proving, 192-94, 198. Sm alto 
Legialation. Public Bills 
Statute Law Revision Acta, 32 ; taak 
of preparing, 32-34 
Statute of Distributions, 60 
Statute of Proclamations passed. 143 ; 

repealed. 144 
Statute of Waste, 57-68 
Statutes, American, Vast number of 
matten regulsted by, 11-12 
Statutea, Improvement in form of, 87, 
88; qusationa concerning publica- 
tioB sod revision of, 48-49. Ste 
also Draftsmao. 

Statutea of Proviaors, against powers 
of the Pope, 34 


"Statutes of the Realm" pubbstiad. 
28-39 

Statutes. Reviaed EngUah, puhlUhed, 
34; utility of, 86-36 
Statutory rtilc* and order*. 130. 145 ; 
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draftsman. KM 

Stokes. Whitley. Draftsman and 
editor of Indian Code*. 168 
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Tlirmg, Heury, Lonl. parliamentary 
drafUmiiii, Il3, 61. Intlruelutmi In 
/)rn/(«oicri. ll'.l . rraclniU Ltgttla- 
tion, IIH) 2. Imlii roll* px|ir<y«iuna 
III ntntutca, 101 2. remiuini'nueea 
of filaiiBtonc and Diarneli. 102 6. 
rapid Work ol. on Kefnrm Bill. 
104 6 ; warning* to dmftamen. 
105-6; Army Ad ol IHMl. 107 H, 
hi* liook a* a tcxl-lKxik. lOH-9 
Title riHiuiri mcnl*. C. 1, Jones on, 6 
Tnaeurv Umch. Home one on, inlro- 
duccH government bill*. 9 
Troanury rninuto of IHDU, 64 
Trca*ury. ilelatiou of the, to prep- 
aration of bill*. 04, 07, OH— 09 
Tudor jicnod, Legialation of the, 58. 
143 

Unconstitutional, Meaning of. in 
England, 3 ; in United , Statu*, 4 

Validity of so Art not queetiorind in 
a court ol law Id Engjand, 6 

Walpole, Sir Rolicrt, Imilt up Cabinet 
*y»tcm oi government, ^ 
Weethury, Ivord, on reviaion of 
statutea. 32-3.3 

Wliitclock, BuJ»trod«, oe statuta re- 
vision committee. 27 
Window Tax Act of 1747, 6 
Women. EligibUity of. on municip*l 
councils, 19 -20, 21, 22 
Wood. Sir Charic* on law* proposed 
by Independent members, 61-62 
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